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PREFACE 


This book is a study of certain Islamic theories of the religious basis of 
law and government. The first three chapters present an interpretation 
of the classic juristic tradition of thought, with particular emphasis on 
those elements of the tradition which modern thinkers have seized 
upon as the starting point for the reformation they wished to promote. 
In the succeeding chapters I have critically analyzed the efforts of two 
leading modernists, Muhammad ‘Abduh and Rashid Rida, to develop 
concepts of natural law, popular sovereignty, and utilitarian jurispru- 
dence by selectively reinterpreting the classical tradition. 

An earlier draft of the book, now substantially revised, was prepared 
as a Ph.D. dissertation in 1958 under the guidance of Professors Majid 
Khadduri and Sir Hamilton Gibb. For whatever merit the book may 
have I am heavily indebted to their inspiration. Others who have read 
one draft or another of the manuscript and offered valuable comments 
and criticisms include Albert Hourani, Muhsin Mahdi, Nadav Safran, 
and G. E. Von Grunebaum. As I have not invariably followed their 
advice, it is more than perfunctory to say that they are not responsible 
for the book’s faults. 

The substance of parts of chapters v and vi appeared in a two-part 
article, Rashid Rid& and Islamic Legal Reform," The Muslim World, 
L (1960), nos. 2 and 3, and is reproduced here by permission of the 
journal’s editors. 

I must record my thanks to Abdallah Abou-Aish and Mrs. Nadia 
Farag for their kind assistance in bibliographical matters and to my 
wife Ann for her help in proofreading and preparing the index. 

M. H. K. 
March, 1965 
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TRADITIONAL AND MODERN AMBIGUITIES 


Underlying the Islamic tradition of social thought is a pessimistic 
consciousness of the tension between ideal and actuality, the spiritual 
and the temporal, virtue and power, God's command and man's be- 
havior. In past centuries Muslim scholars did not customarily think 
it their business to reconcile these two sets of contrasting elements. 
Instead they elaborated their conceptions of the ideal and left Islamic 
society to cope with actualities by evolving its own practical, but 
largely unacknowledged, psychological and social mechanisms. But 
the spread of secular culture in the modern Muslim world has changed 
this. Instead of rendering the sense of tension obsolete, it has sharpened 
the tension, and made its resolution a vital problem. 

One reason for this is that with the passing of the age of the unques- 
tioned finality of religious dogmas, a new effort must begin to provide 
social and political life with a basis of moral purpose. Another is that 
the idea of progress has made the disparity between ideals and actuali- 
ties seem unnecessary and sometimes insupportable. Whether ideals 
are conceived within a religious or humanist framework, somehow 
they must be transformed from slogans into historical realization. 

Because Islamic religious doctrine has traditionally claimed full 
jurisdiction over questions of social morality without always providing 
practical answers, modern Muslim thinkers have been faced with two 
broad alternatives. Either they can try to breathe new life into inher- 
ited doctrines and adapt them to current needs, or they can seek their 
inspiration elsewhere. Increasingly it is the latter course that has been 
followed. Although today the advocates of nationalism do not always 
explicitly reject the political relevance of Islamic teachings, the intel- 
lectual foundations of nationalism are essentially nonreligious. And as 

Full bibliographical details of works cited briefly in these notes are given in the Bibliog- 
raphy at the end of the volume. 
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time has passed, a growing body of educated opinion, wholly and con- 
sciously secular in its political outlook, has refused even to pay lip 
service to religion, thereby signifying a break with thirteen centuries of 
tradition. 

We might suppose, and with some justification, that this is only 
natural and indeed inevitable in an age in which the march of material 
progress and the accompanying social revolution have required the 
abandonment of certain inherited institutions and values in all tradi- 
tional societies. A revived universal Caliphate, or the deduction of a 
modern legal system from the Qur’an and the teachings of Muham- 
mad, might accordingly be dismissed at a glance as pure fantasy. 
Retrospectively it does not seem surprising that the congress of reli- 
gious scholars and dignitaries that met in Cairo in 1926 to discuss a 
restoration of the Caliphate should only have reiterated ancient for- 
mulas, and should have found nothing more constructive to recom- 
mend than the convening of another congress sometime in the future. 
The text of the debates at the congress, marked by an undertone of 
impotent pessimism, is suggestive less of a call for regeneration than of 
the last gasp of a defunct idea.! 

Since the suppression of the Muslim Brethren in Egypt and the 
demise of the Islamic constitution of Pakistan, there has ceased to be 
any visible likelihood that Islamic legal and constitutional principles 
would be made to serve as the operative basis of a modern state in any 
Muslim country. In Turkey secularism has been celebrated for a gen- 
eration as the symbol of modern enlightenment. In many other coun- 
tries vestiges of the Sharl'a, or sacred law, remain in force, but largely 
on a piecemeal basis, as elements of tradition rather than as manifesta- 
tions of a governing principle. The appeal to Islamic loyalties is an 
important psychological instrument for popularizing the domestic and 
foreign policies of certain governments, but not always the most im- 
portant one, and it has little to do with the initial shaping of those 
policies. Islamic publicists continue to turn out a large body of litera- 
ture expounding the virtues and suitability of the Islamic state, but 
without practical expectations. 

The fact is, however, that earlier in this century serious efforts were 
made, notably by the Salafiyya movement in Egypt, to reform and 
restate these medieval doctrines in order to make them applicable to 


1 The text of the proceedings is published in French translation with commentary by 
Achille Sékaly in Revue du Monde Musulman, LXIV (1926), 3-122. 
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the modern world. The efforts of the Pakistan Constituent Assembly 
after 1949 to draw up an Islamic constitution, with which we are not 
directly concerned here, were still more determined and led to a tem- 
porary success. The reformers acknowledged that the doctrines in their 
traditional form were obsolete, but insisted that because they were 
based on religious principles they must contain a core of validity and 
should therefore be adapted rather than discarded. 

Leaving aside the material historical reasons for the failure of the 
Salafiyya, we propose to examine their revisions of classical theory on 
their own ground, that is, as theory, as represented in the work of their 
leading member, Muhammad Rashid Rida, and to suggest that the 
inability of the Salafiyya to come to grips with the inadequacies of the 
doctrines they set about to revive constituted an intellectual failure 
that contributed to the political failure. | 

In what way, then, is classical constitutional and legal theory defi- 
cient as a model for modern reform? . 

In professing to provide man with a political and legal system as 
well as a spiritual faith, Islam denies at the outset the conception 
familiar in Christendom of a separation between temporal and spiri- 
tual matters. This fact is well known and has been noted by oriental- 
ists and Muslims alike with unfailing regularity. But if the temporal 
and the spiritual are not separate, they are nonetheless distinct, 
representing two aspects of a single essence. Every human action 
includes its religiously relevant purpose or motivation as well as its 
mundane causes and effects. Islamic law and government are in one 
sense undeniably temporal—they ‘control human behavior of all 
kinds—regardless of the religious nature of the considerations by 
which they are evaluated. But if the subject matter and mode of 
operation of sovereign. authority are temporal, the ‘source and objec- 
tive are spiritual. The Islamic concept of sovereignty cannot therefore 
be characterized as either religious or temporal without a careful 
definition of the sense in which “sovereignty” is meant. 

This is the meaning of Iqbal’s observation: 


In Islam it is the same reality which appears as Church looked 
at from one point of view and State from another. It is not true 


* The fullest account of these efforts is Leonard Binder, Religion and Politics in 
Pakistan (Berkeley and Los Angeles, 1961). For a representative example of Pakistani 
Muslim reformist thinking, see Muhammad Asad, The Principles of State and Govern- 
ment in Islam (Berkeley and Los Angeles, 1961). 
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to say that Church and State are two sides or facets of the same 
thing. Islam is a single unanalyzable reality which is one or the 
other, as your point of view varies.’ 


In the first sense sovereignty signifies ultimate authority above the 
legal and political system itself, an authority that carries its own 
justification beyond which there is no moral appeal. In this definition 
sovereignty is the independent authority to establish values, rights, 
and obligations. In the second sense it is recognized authority to 
interpret and apply the values, rights, and obligations that have been 
created on the higher plane. A constitutional office may be the locus 
of sovereignty in the second sense, by virtue of being assigned the 
authority to interpret and apply the constitution. Sovereignty in the 
first sense belongs to whomever is recognized to have authority over 
the constitution itself, to create, change, or abolish it. 

But this is an insufficient distinction. Does not full power to inter- 
pret amount in practice to power to change? Or might not the power 
to create, if it rests with a definitive person or group, be exercised in 
the process of interpretation as well? In the British constitution would 
not Parliament meet both definitions of sovereignty? 

In the classical Islamic theories of the Caliphate and jurisprudence 
the starting point is the assumption that rights and obligations are 
determined and revealed by God, and that therefore He—or the divine 
law He reveals—is the ultimate sovereign. The revealed law must in 
turn be interpreted and applied by qualified individuals, and in the 
secondary sense these are sovereign. The attribution of ultimate sover- 
eignty to God, of course, in itself is of no practical significance until 
some agency is identified that can authoritatively decide what God's 
decrees are. The locus of sovereignty on the secondary plane thus 
becomes crucial, for it is here that the character of the constitutional 
and legal systems as functional instruments will be determined. The 
assertion that Islam provides for a “theocracy” is true in the ultimate 
sense, but meaningless in the practical sense, for in the latter the- 
ocracy" signifies the rule of a priestly or other supposedly divinely 
inspired individual or class, which is absent in Islam. An effort to 
apply the initial premise of divine sovereignty to temporal affairs must 
inevitably come to grips with the question of interpretation and deal 


* Sir Mohammad Iqbal, The Reconstruction of Religious Thought in Islam (London, 
1934), p. 146. 
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with what have been called **the procedural tests of Islamicity."* The 
need for this came to light in the course of the debate in the Constit- 
uent Assembly of Pakistan charged with drawing up a constitution 
for that “Islamic republic," where it became apparent that Islamic 
political principles meant many things to different people. This was 
recognized, for example, in March, 1949, by Prime Minister Liaquat 
Ali Khan in a statement to the Assembly: 
Sir: I have just now said that the people are the real recipients 
of power. This naturally eliminates any danger of the establish- 
ment of a theocracy. It is true that in its literal sense theocracy 
means the government of God. In this sense, however, it is 
patent that the entire universe is a theocracy; for is there any 
corner in the entire creation where His authority does not exist? 
But in the technical sense, theocracy has come to mean a govern- 
ment by ordained priests, who wield authority as being specially 
appointed by those who claim to derive their rights from their 
sacerdotal position. I cannot overemphasize the fact that such an 
idea is absolutely foreign to Islam. Islam does not recognize 
either priesthood or any sacerdotal authority; and therefore the 
question of a theocracy simply does not arise in Islam. 


The classical constitutional theory and, to a lesser extent, legal 
theory refrained from giving precise definitions of the locus of sover- 
eignty in this procedural sense, and confined themselves instead to 
setting forth the divine nature of ultimate sovereignty. This limita- 
tion, which existed for particular reasons in classical expositions, be- 
comes a serious deficiency in modern times when attempts are made to 
apply the theory to current practical questions of political and legal 
organization. 

The problem of defining sovereignty in both the ultimate and the 
procedural senses can perhaps best be described as one of idealism 
versus positivism. Defining ultimate sovereignty raises the primary 
question of whether right and wrong are to be viewed as products of 
the divine will known through revelation, or as products of human 
judgment and will, known through communication by some recog- 


Kenneth Cragg, “The Tests of ‘Islamicity’,” Middle East Forum, Nov., 1957, p. 17. 
Cf. the same author's “The Modernist Movement in Egypt,” i» Richard N. Frye, ed., 
Islam and the West (The Hague, 1956), pp. 163-164, for discussion of this problem. 

ë Quoted by W. Wendell Cleland, Ialam's Attitude Toward Minority Groups, is 
Dorothea Seelye Franck, ed., Islam ia the Modern World (Washington, 1951), p. 54. 
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nized agency. Is the promulgation of legal rules essentially a judicial 
process of discovery and interpretation of preexisting moral principles, 
or a legislative process? Are the constitutional obligations and rights of 
the ruler and subjects to be discovered or created by society? Is the 
legal and constitutional system a static or dynamic one? 

The classical theory of the Caliphate affirmed that the institution of 
the Caliphate and the relationships of right and obligation that it 
entailed were ordained by God and therefore only to be interpreted 
and applied by man. It was the preordained duty of the Community to 
select a qualified candidate for the office of caliph, install him in office, 
and obey him as long as he performed his duty, which was to apply the 
Shari'a and defend the interests of Islam. This is an idealist rather 
than positivist answer, in that it assumes values to stem from a non- 
cognitive source rather than from human judgment; their existence 
and validity are independent of the determinations of some human 
agency. 

Likewise the classical theory of jurisprudence declared that law, to 
be valid, must be derived by deduction and analogy from the revealed 
sources: the Qur'ün and the practice (Sunna) of the Prophet. Law that 
does not conform to this standard is not valid law. 

The second question—the locus of sovereignty on the applied or 
“procedural” plane—demands, as we have seen, a positive answer if 
the obligations prescribed by the ultimate sovereign are to be practi- 
cally interpreted, communicated, and enforced. Ascribing these tasks 
to a body that is not or cannot be precisely defined, or failure to ascribe 
them to anyone, simply begs the question. 

Positivism in relation to this question has nothing to do with what 
should properly be the sources of law; it is rather a method of classify- 
ing and understanding subject matter. Law as a set of rules must be 
given a form that can be authoritatively validated by some recognized 
agency. The positivist is concerned with law as a human institution, 
with the rules it sets for human behavior and the mechanism by which 
these rules are determined and applied. 

Is the Islamic Sharl'a, as traditionally conceived, a system of posi- 
tive law? Religious morality and positive law can, of course, coincide. 
In positivist terms, however, they cannot be one and the same thing, 
and law that is not humanly enacted and recognized, and whose ob- 
servance is not ascertainable by human faculties, is not law. 

All this seems familiar enough in the context of Western social and 
legal thought. In Islamic thought the distinction has not traditionally 


TRADITIONAL AND MODERN AMBIGUITIES 7 


been so clearly drawn, and religious obligations, conceived as ideals 
whose validity is logically prior to their incorporation into the recog- 
nized legal structure, attract such preoccupation as to overshadow the 
separate existence of the legal structure as an independent phenome- 
non. Such importance has been attached to the divine nature of ulti- 
mate sovereignty, in other words, that the distinct nature of proce- 
dural sovereignty is often ignored. 

But since the underlying premise of the definition of procedural 
sovereignty is that law exists as a positive order of rules, humanly 
contrived, interpreted, and applied, even the creation of its values— 
regardless of their psychological origin or religious worth—must be 
considered man-made. It is men who choose to derive their legal norms 
from religious revelation. In the positive sense, it makes no more sense 
to say that religiously based law is created by God than it does to say 
that purely secular law is created by inert and impersonal physical 
circumstances. Law as law is made by men, whatever their motivation. 
When, as in the case of Islam, the declared source of law is religious 
morality, this can only mean the positive aspect of religious morality, 
that is, morality in the form in which men interpret it. 

The positive aspect of law, while it might be considered only a poor 
reflection of the real worth of the moral idealism behind it, assumes a 
great deal of importance when the material rather than spiritual wel- 
fare of the community is at stake. Islam teaches that the Sharia serves 
to provide both spiritual and material welfare, and that in fact when 
the latter is seen in its proper light it will prove to be essentially identi- 
fied with the former. This being the case, it should be asked whether it 
is legitimate to attempt to distinguish between the two at all; and this 
leads into the larger question of whether, in the light of the pervad- 
ingly religious importance of law in Islam and of the special, almost 
apocalyptic mission ascribed to the Muslim community in its histori- 
cal development, there is any place for positivist methods of classifica- 
tion or the positivist definitions and the distinctions they require. 
Since the Shari'a supposedly does not merely combine the purposes of 
religious morality with those of law, but actually integrates them into 
a single substance, the whole of which finds its justification in inscru- 
table divine wisdom, it might be said, as Schacht does, that the 
Shari'a is not ‘law’ in the modern sense of the word.“ 

This objection proceeds from assumptions that can be accepted 

* Joseph Schacht, article “Shari'a,” in Shorter Encyclopedia of Islam (Leiden, 1953) 
(henceforth abbreviated SEI], p. 525. 
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without weakening the essential point to be made. It must be remem- 
bered that the positive approach has been introduced into the discus- 
sion of procedural sovereignty only as an objective method of classify- 
ing rules and not as an evaluation of their origin. Whether or in what 
respects it is possible to distinguish between affairs of this world and 
those of the next is a religious question to which, no doubt, it was only 
natural for Muslim jurists to assume a Muslim answer. For the non- 
Muslim there is no reason to make such an assumption. It is legitimate 
for him to leave religious matters aside and examine the significance of 
the Shari'a, as interpreted by men of this world, for the affairs of this 
world. If he concludes that in certain areas the Shari'a provisions are 
inconsistent or unverifiable or not binding except as an expression of 
religious truth, then he cannot but believe there is something impor- 
tant lacking which prevents the Shari'a from truly serving to promote 
the material welfare of the community. In some respects he will cer- 
tainly find that the Sharia is ‘law’ in the modern sense of the word"; 
this would be true for all those parts of it which have been defined and 
applied by recognized agencies in society such as the body of the jur- 
ists or the judges, police, and other officials. The key requirement in 
this is the existence of what amounts to a judicial determination of 
how the law applies to a particular case in question. When in other 
respects one finds that the Shari‘a is not what we would call law, it is 
not merely a question of terms; the question is whether the Shari'a, 
not being law, can fulfill the functions of law. This is the importance of 
the positive method. 

It should not be supposed that the Muslim jurists gave no recogni- 
tion whatsoever to the importance of positive classifications; rather, it 
was simply that the method was incompletely applied, especially to 
the structure of constitutional obligations. Normally the jurists did 
distinguish between the religious desirability of an act and its legal 
validity. According to the religious classification, actions are obliga- 
tory, recommended, indifferent, frowned upon, or forbidden; accord- 
ing to the legal scale, actions are valid or invalid, not in the sense of 
being morally right or wrong, but in the sense of having or not having 
full legal effect. The legal scale, of course, refers only to those actions 
which are juridically relevant, and within the broad category of legally 
effective actions (sabib) are recognized the more specific terms of 
“objectively effective" (nafidh), “subjectively binding" (Idsim), and 
"irrevocable" (:0djib). There is also the term of "ratification" (ijdsa). 

These legal classifications seem to indicate a desire to examine reli- 


Schacht, “Sharta,” SEI, p. 526. 
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gious prescriptions from the standpoint of their temporal applicability 
and of the effects that should be temporally ascribed to them. Al- 
though on the whole any action that is religiously permissible (whether 
obligatory, recommended, indifferent, or frowned upon) is legally valid 
(assuming that the action is jurdically relevant), and forbidden actions 
are invalid, there are exceptions: some actions that are not forbidden 
religiously may be invalid legally, while forbidden actions may be 
valid; this would usually be the case for reasons of circumstance and 
perhaps only temporarily 80.“ In such cases as commercial transac- 
tions, the positive significance of the legal determination as opposed to 
the religious appreciation is obvious; in a ritual question such as the 
announcement of the intention (niyya) before performance of devo- 
tional exercises, the positive significance is less clear, although it is true 
that the niyya is an outward act rather than an inward spirit of devo- 
tion, and that it is certainly considered to be juridically relevant, and 
valid according to the scale of legal effects. So it is doubtful that in 
defining the scale of juridically relevant legal effects the jurists in- 
tended to develop a system of what we would recognize as positive law, 
whose temporal significance could be viewed logically apart from its 
religious significance. Instead what emerges is what might be called a 
system of positive religious obligations and rights, which have been 
given an outward form objectively recognizable by human intelli- 
gence. They are juridically relevant" in that, in their outward form, 
they can be recognized by the judge (gddi) or the legal consultant 
(mufti) to be with or without outward effect. But this effect is not 
uniformly temporal in nature, especially in the case of the ‘ibddat 
(devotional rituals), whose importance and sanction remain entirely 
spiritual. While commercial transactions, family affairs, and the like 
appear to have become matters of positive law, this is not only by 
virtue of their inclusion in the juridical scale, but also because—unlike 
the ibáddt—they are considered appropriate matters for litigation and 
judicial determination. 

Thus the identity of religious and temporal values conceived by 
Islam remains unscathed by the ideas of juridical relevance and juridi- 
cal validity. What the legal scale does suggest is the existence of what 
was referred to above as positive religious obligations and rights as 
distinguished from *''true" religious standards. The latter are ascer- 
tained not by the normal human faculties of perception but by inward 
spiritual devotion. As such they go beyond the Shari'a, which is con- 
cerned entirely with externals and has therefore been regarded by 


* See Schacht, “Batil,” SEI, p. 60; “Sharf'a”, SEI, pp. 526-527. 
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pious Muslims, and particularly the SüfI mystics, as a mere formal 
structure whose moral value is limited. 

The fact that the Shari'a deals with externals, then, does not mean 
that it constitutes positive law, while the fact that it remains religious 
in significance does not mean that it constitutes the real core of the 
religious spirit. It is ascertained by man as a verbalized scale of reli- 
gious values, and becomes in this sense positive; its relevance is then 
evaluated by man according to the “legal” scale, and becomes positive 
in still another sense; but its actual application to concrete cases by 
judicial determination or the equivalent is not systematically provided 
for in juridical theory and is not considered an essential part of the 
Shari'a as such. What would be the final step toward the category of 
positive law is not taken. Insofar as the Shari'a is in fact incorporated 
into the judicial process, so that it can be authoritatively determined 
and applied by human agencies, it is positive law, and it is worthwhile 
to find out in what fields this has taken place and in what fields it has 
not, bearing in mind that it is oneself and not the Muslim jurist who 
thinks the distinction important. 

The fact that the Shari'a does not uniformly constitute a positive 
system of law can be traced to the lack of procedural positivism in the 
theory governing its overall determination and application. Since the 
primary function of the Caliphate is to apply the law, it is essential 
that the organization of the Caliphate itself be defined in practical 
terms. Since the substantive rules of the law are to be determined by 
the consensus (ijmà') of the body of jurists, it is also important that 
this process be defined. But these definitions were seriously lacking in 
the case of the Caliphate and were limited in the case of the consensus 
of the jurists. 

The doctrine of the Caliphate did not offer any adequate means of 
identifying the persons empowered to choose and install the caliph, or, 
if necessary, depose him, nor did it indicate the processes by which 
they should come to decisions. A wrongdoing ruler should be deposed 
if this will not invite anarchy, but the doctrine is silent on who is to 
decide this, or how. 

The doctrine of jurisprudence, for its part, declared that the conclu- 
sions of individuals’ legal reasoning were to be confirmed as authorita- 
tive by consensus. This could be called a positive answer to the proce- 
dural question but for the fact that no means was ever prescribed for 
officially ascertaining what the consensus on a given point of law was. 
Still, because of the progressive coagulation of judicial opinion into 
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four great schools, in time the consensus was often a matter of common 
knowledge, while in other questions it was not maintained that the 
lack of consensus barred the individual qddi or mufti from giving an 
ad hoc judgment. 

This lack of positivism in allocating procedural sovereignty both in 
constitutional and in legal theory appears to follow from the jurists' 
awareness of the need to protect the idealism of their concept of ulti- 
mate sovereignty from the corruptions to which it would inevitably be 
exposed from a positive process of interpretation and application. A 
noncognitive, ideal moral value would lose something of its purity in 
the course of being interpreted by less-than-ideal faculties. If, how- 
ever, the interpretive process is not clearly spelled out in positive 
terms, then the ideal is safe from corruption by virtue of the simple 
fact that no interpretation that does take place is necessarily authori- 
tative. Thus, whenever constitutional practice appears after the event 
to have deviated from the ideal—if, for example an unqualified caliph 
is installed—there is no reason to presume that he has been chosen in 
the correct manner. On the other hand, various allowances in the 
theory for irregularities ensure at the same time that no presumption 
can be made that the procedure has been incorrect.? There is no agency 
competent either to validate or invalidate the results. In legal theory, 
by the same token, ijmd' is considered infallible on grounds of the 
Prophet’s statement, “My Community will never agree upon an er- 
ror." Since there is no way of knowing who is or is not righteous 
enough to be included in the Prophet's Community, an escape clause is 
implicit. But even barring this consideration, the fact remains that 
ijmd' was never verifiable except insofar as it had become a matter of 
common knowledge, and this was only on points that had long since 
passed from contention, so that an assertion of infallibility was not a 
very audacious claim. The noninstitutionalization of tjmd‘ was the 
guarantee of its infallibility, as well as of the ideal nature of the source 
of law as a whole. 

This fear of corrupting ideal values by systematically interpreting 
their practical applicability appears to have influenced the entire 
range of classical juristic theory. Formal doctrine could deal with 
ideals but not actualities, with ultimate authority but not immediate 
authority. There was simply no room in this attitude for a theoretical 
explanation of the relation of power to normative values. What pur- 


* The traditional suspension of judgment by later jurists on the correctness of 
Mu'üwiya's succession to All is a typical example. 
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ports to be political and legal doctrine is really a branch of theology. 
“Islamic theology," we are told, “is always forced into extreme posi- 
tions" in its attempt to give a thoroughly logical defense of God's 
exclusive power; it exhibits a predilection for words and forms, not 
recognizing them as mere symbols open to the hazards of distortion. 
But this extremism is characteristic of the “outer formulation" of 
doctrine rather than the “inner function or reality" of unspoken atti- 
tudes, and therefore theological doctrine must not be taken too liter- 
ally. le 
This admonition may seem to discourage such efforts as this one to 
examine and take seriously Islamic doctrines on their formal level, 
without an accompanying social or historical analysis of what lies 
hidden underneath. In addition one might reflect on the plea of Louis 
Massignon for orientalists 
to stop taking apart a priori the Islamic system of life into iso- 
lated and inert elements, in order to criticise them from out- 
side”: to examine them from the beginning, on the contrary, 
from the inside, transposing into ourselves the categories of 
thought imagined by the Muslims, in order to appreciate their 
original interdependence, their intimate structure, their real his- 
torical growth." 


This book neither achieves nor attempts this highly desirable, though 
necessarily somewhat mystical, mental transposition. Classical doc- 
trines are discussed in their outward form with a negative purpose, to 
show that they were not suitable as a basis for determining, with any 
precision at least, the processes or substance of medieval Muslim poli- 
tics. This is important because many modern reformists such as 
Rashid Rida, under the influence of Muhammad ‘Abduh, proclaimed 
it their objective to make these doctrines serve as such a basis in the 
modern age. For this purpose they thought it worth while to recast 
them in a more modern image (emphasizing, for example, their flexi- 
bility, utilitarianism, and compatibility with certain institutional 
landmarks of European liberalism), proclaiming at the same time that 
they were returning to the original purity of what Islamic teaching had 
been before it was corrupted by tyranny and ignorance. That this 


10H. A. R. Gibb, “The Structure of Religious Thought in Islam," third of four in- 
stallments in The Muslim World, XX XVIII (1948), pp. 194-195; reprinted in Studies on 
the Civilization of Islam (Boston, 1962), pp. 205-206. 

11 Revue du Monde Musulman, XXXIX (1920), 152. 
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claim was an essentially mythical one may not seem to matter very 
much, as the world is full of useful myths. What does matter is that the 
classical doctrines were of a nature inappropriate to modern institu- 
tionalization unless stood upside down and turned inside out; and their 
modern reformist proponents were not willing to go that far. Neither 
in their own traditional period nor today have the principles in ques- 
tion indicated those unspoken principles by which Islamic life was, or 
can be, governed. 

The failure of the constitutional theory of the Caliphate to provide a 
sufficiently positive allocation of procedural sovereignty disqualified it 
from serving as a practical constitutional instrument. It can perhaps 
be better understood as an apologia for the cumulative historical rec- 
ord of the institution and a defense of Sunnite practice against Shi'ite 
criticism, than as a reliable expression of what its exponents actually 
believed was the structure of rights, duties, procedures, and functions 
that they could normally expect to be observed.” Just as the Shari'a 
becomes a positive system of law when subjected to human interpreta- 
tion and application, so the theory of the Caliphate acquires the poten- 
tiality of becoming a positive constitutional system in the hands of 
those modernists who seek to resurrect it, even though for its classical 
authors it has been something else. But until it is actually applied, as 
parts of the Shari'a have been at times, its significance remains in 
doubt, and must depend on the underlying purposes and expectations 
of its proponents. Does it really represent to them a program of revolu- 
tionary action by which they intend to put it into effect, or does it 
simply signify an intellectual outlook divorced from prospects of 
action? 

Modern Islamic reformism has lost what Mannheim would have 
called its utopian character and become merely ideological. Whereas at 
the turn of the century Muslim reformists appealed, with an earnest 
sense of concrete purpose and with considerable practical optimism, 
for the adaptation of legal, political, and social institutions to fit an 
identifiable Islamic mold, these expectations have now receded, and 
the appeals convey no more than a state of mind which is well disposed 
to some regimes and critical of others, none of which has really imple- 
mented the Islamic principles in question. In the earlier age the object 

15 This is the view advanced by H. A. R. Gibb, ““Al-Maward!’s Theory of the Khilafa,” 


Islamic Culture, XI (1937), pp. 291-302; reprinted in Studies on the Civilisation of Islam, 
pp. 151-165. 


14 TRADITIONAL AND MODERN AMBIGUITIES 


was to adapt modern society and government to the requirements of 
Islam; for this purpose the requirements had, admittedly, to be re- 
stated. In the present period, by contrast, Islamic principles are often 
restated as if to imply that Islam has proved adaptable to modern 
society and government. 

Often in history men have sought to justify particular existing sys- 
tems or policies by reference to irrelevant principles. There was more 
than a touch of this in the period of the Abbasid Empire, when the 
orthodox doctrines of jurisprudence and constitutional authority were 
evolved along lines that bore little relation to the actual state of affairs. 
However, the ideological purposes were different from those of today. 
In the face of lawlessness and despotism it was desirable to assert the 
independence of Islamic legal and constitutional principles from the 
abuses of temporal power. This was done primarily by emphasizing 
their divine source and immutable character and, in the field of juris- 
prudence, the technical complexities (almost deliberately invented) 
that would render only the professional experts competent to super- 
vise the law’s implementation. Both constitutional and legal theory 
were elaborated as storm shelters: if ignored or abused in practice, 
they would be at least preserved in doctrinal purity for the day when, 
by God’s grace, the millennium might dawn. Our concern, however, is 
not with conservatives, but with radicals, that is, the modernists, 
whose initial intention, two and three generations ago, was to emerge 
from the storm shelter and build in its place a comprehensive structure 
into which the whole practical life of Muslim society could be chan- 
neled. Such a structure has certainly not been built; another, quite 
different one is in the process of construction on other foundations, by 
other people; and many radicals, instead of protesting and resisting or 
moving back into the old storm shelter, have, so to speak, contentedly 
taken up residence in the new building as tenants, satisfied that the 
architecture is at least similar to, if not identical with, their own 
design. 

Other modernists, more clearly aware of the discrepancy between 
their principles and those of contemporary nationalism, have ceased to 
be radicals and have become conservatives. They have settled for 
remodeling the storm shelter. For many Muslim intellectuals modern- 
ism is the new conservative orthodoxy. Modernist teachings have 
found wide acceptance also among the heirs of the premodern con- 
servative tradition. They have adjusted their ideas to make room for 
reformist notions, but only after reformism lost its prospect of worldly 
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success. Now that it is clear that Islamic law, even in a reinterpreted 
form, is not to be implemented as the comprehensive basis of the entire 
legal structure, reformist interpretations are no longer dangerous. Like 
traditional interpretations, they can retain their integrity only as a 
catechism, preserved and elaborated by scholars who sense the impor- 
tance of preserving an intellectual and spiritual heritage. The con- 
servative mythology has thus undergone some changes—indeed, some 
important ones—which traditionalists have tended to accept as neces- 
sary concessions to the modern age, but it remains mythology. Their 
response to scientific progress in the twentieth century, despite the 
revisions of dogma, is generically similar to their response to tyranny 
in the fourteenth century. 

Between these alternative gravitations into nationalism and con- 
servatism, the great moral purpose of practical reform that character- 
ized Islamic modernism at the turn of the century has been quietly 
dissipated. Since modernism’s adherents have found other homes, at 
either end of the spectrum, the dissipation has scarcely been noticed. 
No one in Egypt, for example, is heard today mourning the legacy of 
Muhammad ‘Abduh: on the contrary, everyone claims it as his own. 
The difficulty is that the teachings of 'Abduh and his circle rested on 
intellectual foundations that were, on the whole, vague and unsystem- 
atic. Their social and psychological impact was immense, but it was 
ambiguous. 'Abduh's heirs were propelled by his impetus in a variety 
of directions, each divergent movement gathering its own strength and 
developing its own distinct character in the absence of any basis for 
consensus on the precise nature of his message. Such diverse individ- 
uals as the liberal constitutionalist Abmad Lutfi as-Sayyid, the mili- 
tant fundamentalist Hasan al-Banna’ of the Muslim Brethren, and 
Gamal ‘Abd an-Näagir can all be identified, each in a different way, as 
heirs of ‘Abduh. Abduh's historical role was simply to fling open the 
doors and expose a musty tradition to fresh currents. His intention 
may have been more specific, but the effect was not. His heirs were, of 
course, the product of various other influences as well, which some- 
times combined with the ambiguity of 'Abduh's legacy to promote 
additional tensions and equivocations of their own. Such was the case 
with Muhammad Rashid Rida, ‘Abduh’s immediate disciple and prin- 
cipal biographer. Rida’s intellectual career symbolizes in some ways 
the political failure of the whole Islamic modernist movement. With- 
out any particular shifts in doctrine his position evolved, under pres- 
sure of circumstances, from that of liberal reformer to radical funda- 
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mentalist to orthodox conservative. Among those influenced by him, 
as a transmitter of ‘Abduh’s ideas, were both the Muslim Brother- 
hood, who prepared to restore Egypt to the rule of Islamic law by 
revolution, and Dr. 'Abdarrazzüq as-Sanhüri, who relegated Islamic 
law to a minor place in drafting the Egyptian Civil Code of 1949 while 
praising its adaptability and relevance to modern needs in his pub- 
lished writings. These writings carried the inspiration of Rida’s 
preachings, and enabled Sanhüri to make the 1949 Code seem more or 
less their fulfillment, which in truth it was not. Under the circum- 
stances the justification was logically absurd but politically effective— 
a verdict that might, in fact, not unjustly be rendered of many ele- 
ments of Islamic reformist teaching as they are applied today to law 
and politics. 

The evolution of Islamic modernism from a program of radical 
reform to simply a set of vague ideological attitudes has been due in 
large measure to the apologetic mentality among Muslims vis-a-vis 
Western civilization. Europe in the Reformation and the Enlighten- 
ment could dispute theological and philosophical questions within 
itself, without reference to ulterior standards; Muslims in the nine- 
teenth and twentieth centuries have been in no position to do so, for 
the ulterior standard has been there for all to see. Hence doctrinal 
issues could not be disputed solely on their own intellectual or social 
merits. One must show that one’s principles are no less advanced than 
those of Europe, but no less Islamic than those of the established in- 
digenous conservative tradition. This dual standard has scarcely been 
conducive to rigorous systematic thought; instead it has opened the 
market to superficial slogans and angry polemics. Among more capable 
intellects it put a premium on ingenuity and nimble equivocation 
rather than on sustained thought. Original thinkers in medieval times, 
such as Ibn Taymiyya or Ibn Rushd—like Erasmus or Galileo in 
Europe—had only to assert their intellectual consciences in the face of 
the established tradition. Modern Muslim thinkers have had the more 
difficult task of finding their consciences in the midst of two contrast- 
ing traditions—or perhaps, since the Russian revolution, even three. 
Furthermore, there is the pressure of time. 'Abduh and some of his 
contemporaries recognized that if Islamic beliefs and attitudes were 
not reformed in time, they would soon be eroded on an increasing 
scale, leaving in their place a moral vacuum. Perhaps this is what has 
actually happened. The foundations laid by ‘Abduh were only a hap- 
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hazard beginning; the generation that followed, trapped in the atmo- 
sphere of apologetics, could not afford the luxury of clarifying them, 
but raced ahead to build their own shaky superstructures. The present 
age of totalitarian nationalism, charged with ideological slogans but 
devoid of philosophy, is not a surprising sequel. 

The theme of this book follows from the assumption, implied in the 
foregoing, that the practical significance of a set of abstract social ideas 
may be at least partly dependent on their intellectual worth: on their 
coherence, profundity of insight and learning, and sincerity of purpose. 
This may seem at first glance an unexceptionable proposition, but in 
actuality many people today are embarrassed by it. In this age of 
foreign aid and cultural exchange programs, where all cultures are 
equal and none are more equal than others, critical evaluation of other 
people’s beliefs seems arrogant and tactless. Worse yet, modern socio- 
logical theory makes critical evaluation seem unsophisticated. With 
the aid of psychology, it directs our attention to the life situation of 
those who propound or accept certain ideas, and away from the con- 
tent and quality of the ideas themselves, reducing them to a forlorn 
status among the host of dependent variables by which the social 
process is scientifically explained. The sociologists may, of course, be 
right, in which case we are only moving bones from one graveyard to 
another. 

But if the intellectual worth of ideas does matter historically, then it 
is relevant to go on and examine Islamic reformist doctrines on their 
own ground, that is, as an attempt to adapt traditional Islamic prin- 
ciples to the modern world. Rashid Rid&’s constitutional and legal 
theories, on which two chapters of this book focus attention, constitute 
a leading example of this effort and of the character of the problems it 
has raised. He sought to revive doctrines that had remained part of the 
orthodox tradition for many centuries, but which for almost as long 
had remained bereft of both practical implementation and fresh dis- 
cussion. 

The effort was full of contradiction and equivocation. In the name of 
a return to the purity of the classic Islamic age, he restated doctrines 
in modern terms that gave them a radically different meaning, and 
suited them to markedly different purposes, from those that had tradi- 
tionally characterized them. On the other hand, his essentially con- 
servative mentality prevented him from following his reinterpreta- 
tions to their logical and practical implications. He was radical in his 
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theory, while seeing himself as a purveyor of the authentic tradition; 
he was reactionary in some of his conclusions, while seeing himself as a 
liberal reformer. 

These equivocations, paralleling those of other modern Muslim 
apologists and generally endemic in the modernist position, stem 
fundamentally from theological problems which Muhammad ‘Abduh 
had raised but which neither he nor anyone since him ever resolved. In 
this sense it is unjust to regard them as the special failing of Rashid 
Rida; they were the problem of a generation. Later generations have 
come to fasten their primary concern on other questions, such as the 
nature of the distinct social and cultural values of the Arab national 
heritage upon which a system of Arab socialism may be built. The 
terms of the problem are thus changed, but the search for Arab values 
presents some of the same difficulties as the search for Islamic ones, 
and it is appropriate to inquire whether the contemporary problem is 
essentially different in its origins from that of ‘Abduh’s immediate 
disciples. 


II 
0 


IDEALISM IN THE JURISTIC THEORY 
OF THE CALIPHATE 


The revived interest of modern Muslims in the classical theory of the 
Caliphate and the effort to find in it the basis for progressive institu- 
tions of democracy, popular sovereignty, and the like, have not only 
been stimulated by the political encounter between East and West 
over the past century but also encouraged by the publications of 
Orientalists. The eleventh-century jurist Al-Mawardi’s treatise on 
government, Al-Abkém as-Sulfdniyya (“The Ordinances of Govern- 
ment"), now generally regarded as the classic statement of the ortho- 
dox doctrine of the Caliphate, was resurrected from obscurity in 1853 
and edited and published by Maximilian Enger in Bonn; further notice 
of it was taken by Baron von Kremer in his Culturgeschichte des Orients 
unter den Chalifen) The French translation by the Polish diplomat, 
adviser to the Porte, and Orientalist Count Léon Ostrorog, published 
1901-1906,* offered the first attempt by an Orientalist to read into 
Mawardi a theory of the contractual limitation of the authority of the 
state along lines familiar in Western thought. This view has since been, 
and still is, widely accepted by Muslim apologists, but received little 
serious criticism even among Orientalists until 1954. 

That year saw the publication of two important studies: Institutions 
du droit public musulman, Volume I: Le Califat (followed in 1957 by 
Volume II, Sultanat et califat), by the Lebanese Christian professor of 
law Emile Tyan, and La Cité musulmane: vie sociale et politique by the 
French neo-Thomist scholar Louis Gardet. In these outstanding works 
Tyan and Gardet have made serious criticisms of the contractual 
theory. Tyan does so on detailed but rather narrow historical and legal 


1 Vienna, 1875-1877. 
3 Léon Ostrorog, transl., El-Ahkam es-Soulthaniya. Paris, 1901-1906. 2 vols. 
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grounds, part of which are cited here below. Gardet, more signifi- 
cantly, addresses himself to the Islamic theological background of 
constitutional theory, and rejects the notion of contract not as juridi- 
cally inaccurate but as misleading and irrelevant. Carrying forward 
Gardet’s approach, we are concerned here with points of legal analysis, 
not to arrive at a precise juridical definition of constitutional relation- 
ships in Tyan’s manner, but on the contrary to show the absence of 
certain positive legal elements in the theory of the Caliphate and 
therefore the inadequacy of a purely legal investigation. This lack of 
positive content—despite the abundance of writings by medieval 
jurists on the subject—was due in large part to the theological terms of 
the theory, and hastened its obsolescence. 

The starting point of traditional Muslim political doctrine is the 
concept of the waldya, or vested authority. In the original state of 
liberty conceived by Islam man has freedom of control over himself 
(al-waldya ‘ald’n-nafs); this control can become transitive (muta- 
‘addiya), that is, extend over others, only when there is a difference in 
capacity for liberty (thus, guardianship over a minor) or when control 
is freely delegated contractually. The waldya thus may or may not be 
inherent in the relationship. In either case it constitutes a trust to be 
executed in the subject’s interest, with the purpose of bringing his 
capacity for liberty to fruition.* 

God as man’s creator has absolute power over him, and in this sense 
cannot be said to exercise a waldya over him, since the relationship is 
not subject to qualification. God’s will being the only efficient cause, 
man has no independent existence of his own, and therefore no capac- 
ity for interests or liberty, except insofar as granted by God. Gener- 
ally, however, the relationship is not conceived in these stark terms. 
Man’s actions, as “apparent occasions” of their consequences, are 
raised fictitiously to the level of free will,‘ so that man may be consid- 
ered an entity separate from his Creator and thus have a capacity for a 
responsible relationship with Him. The result is what is called the 
mithdq, an allegorical covenant by which man voluntarily submits to 
God's will.“ In this sense God may be said to exercise a waldya, by 
which it is understood that He will exercise His will for man’s benefit. 


3 Ibid., Vol. I, pp. 71-78. 

* Ibid., pp. 68-71. By “fictitiously” is meant not complete absence of validity but the 
fact that free will has no ultimate reality of its own—only a limited peychological reality 
valid for the human conscience by virtue of “acquisition” (kasb). 

Louis Gardet, La Cité musulmane: vie sociale et politique (Paris, 1954), p. 183. 
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Armed with this authority, God then proceeds to furnish man with 
the rules of conduct necessary for his welfare: the revealed Shari'a, 
governing relations with God (‘tbddé#) and with other men (mud ma- 
lat). In a broad sense the former take precedence over the latter— 
human relationships being but a function of the spiritual relationship. 
Leaving this aside for the moment, however, human relations should 
be placed in a class of their own, since, given the capacity, men are 
capable of regulating their own relationships and recognizing their 
material interests through the use of their own reason. But even when 
reason is supplemented by revelation, social relations are necessarily 
subject to man’s immediate control. The Shari‘a in respect to relations 
among men deals only with apparent occasions, that is, human ac- 
tions, and man is the agent of its interpretation and application. While 
he is restricted in this by the rules of jurisprudence and, for example, 
deduces analogies only on the basis of a clearly discernible efficient 
cause ( illa), to do so he must rely on his own intellect, which is within 
the realm of the apparent occasion. The Shari‘a, then, although a 
product of the divine will and knowledge, regulates and is regulated in 
its application by human will and understanding, which have only a 
limited reality. 


A. The Levels of Meaning 


This brief discussion suggests the existence, implicit in the doctrine 
described, of four levels of moral significance: 

(1) Divine will, the sole metaphysical reality upon which all crea- 
tion and material or moral relationships depend for their existence. It 
is the original categorical imperative from which all value derives. 

(2) The spiritual relationship between man and God, according to 
which man is presumed in a derivative sense—even a fictitious sense, if 
the above use of this term is accepted—to have a will and a conscience 
of his own, and consequently a capacity for rights and duties and 
power to enter into contracts. Since God’s capacity and knowledge are 
absolute and man’s are conditional and relative, the rights and duties 
are by no means balanced. Acknowledgment of this fact by man repre- 
sents piety. This level is of course a function of the preceding one. 

(3) The normative relationship between man and man, conceived in 
terms of law provided by God as a by-product of Level 2 through His 
perfect knowledge, but applied by man through imperfect knowledge. 
Because the relationship in this plane is between equals of only limited 
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capacity, it has a still more contingent character than Level 2; how- 
ever, there is a constant interaction between the two levels—Level 3 
being a function of Level 2—so that the distinction is often unclear. 

(4) Non-normative relationships: the world of matter, appearances, 
and circumstances. This category stands somewhat apart from the 
others, lacking the qualities of value and will common to them. In any 
religious system it is bound to be the least meaningful level of the four. 
Itis a direct product of Level 1, but this gives it no special significance. 
It has no relation to Level 2, and its relation to Level 3 is ambiguous. 
Human relationships to the extent that they are based on human 
reason are dependent on material and circumstantial considerations; 
to the extent that they are conceived as divinely ordained ideal rela- 
tionships, they are pure spirit. Material circumstances are the basis of 
material advantage, but cannot be the ultimate basis of moral value; 
and law is essentially value, although for lack of inspiration men in- 
evitably apply it in terms of material convenience. Ideally, the pre- 
scribed relationships of man exist prior to the circumstances to which 
they are intended to apply. 

An example of this anomaly is the notion of the overriding impor- 
tance of public interests (aJ-magdlib al-mursala). Ideally the doctrine 
states that the overall welfare of the Community overshadows any 
particular legal consideration, especially of the individual. The general 
right or duty is more important than the particular one, not on a quan- 
titative numerical basis, as if two rights were more important than 
one, but because of the universal character of the general right. In 
practice, however, it is difficult to escape basing the doctrine of 
masdlik on human estimations of relative material convenience, in 
which absolute principles can seldom if ever be applied absolutely, and 
the most that one can usually do is to make a more or less educated 
guess as to which course of action is more likely to produce the most 
desirable results. It is not surprising, therefore, that the jurists re- 
stricted the use of this utilitarian methodology to the nondevotional 
aspects of law; the devotions ('*ibáddt) belong to the second level, a 
spiritual category in which revelation is a more explicit and adequate 
guide. 

The problem of the magdlih is characteristic of the general problem 
of the positive formulation and application of the law. Law as a nor- 
mative system of human relationships (Level 3) is ideally only a trans- 
posed verbalization of the spiritual content of Level 2; that is, it is a 
product of religion, created by God and therefore finding its true justi- 
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fication in His will alone. This is the law’s ideal nature. But in practical 
or positive terms it is definable only as a set of rules for the regulation 
of the empirical world of the fourth level. The problem, therefore, is 
how law is to be applied without being transformed from an eternal 
and inscrutable ideal into a mere product of human thought and ex- 
perience. It is to be expected that there will always be a tension be- 
tween these two opposite orientations. The tension can be found in 
various expressions of thesis and antithesis: ideal and positive; spiri- 
tual and material; independent and circumstantial; piety and utility; 
rights of God and rights of man; and so forth. Philosophical and his- 
torical analyses of law tend to reflect these opposing orientations 
respectively. 

Much of the difficulty in resolving apparent contradictions in Mus- 
lim constitutional theory stems from these ambiguities, that is, from 
the tendency of the third level alternately to be subjected to the influ- 
ence of the second and the fourth. The ambiguity enabled Muslim 
writers to shift with facility from one level of discussion to the other, so 
that contradictory propositions could be advanced, each of which was 
true in its own way. Thus for example a judge receives his waldya of 
investiture from his superior, but his authority does not end with the 
latter’s death as usually occurs in delegated offices, because in a larger 
sense his responsibility is thought to be to the Sacred Law itself, or to 
the Community.“ 

For this reason much of the juristic theory defies a thoroughly logi- 
cal analysis. Discussion by modern Western and Muslim writers of 
such questions as whether the caliph can be said to derive his authority 
by delegation from the Community (as the contract of the bay'a sug- 
gests to some) or only directly from God tend to be inconclusive and 
fruitless.” 

While the Western jurist is accustomed to dealing with law as an 
entirely existential phenomenon and relegating the question of its 
relation to theology to a separate field of study, classical Muslim 
writers tended to combine their attention to all fields of theology and 
public and private law in single works. They do not, for the most part, 
appear to have been troubled by some of the problems most perplexing 
to modern students of Islam. Shifts among the second, third, and 

* Emile Tyan, Historire de l'organisation judiciaire en pays d'Islam, I (Paris, 1938), 
p. 147. 


7 The clearest recognition of the consequences of this dualism is to be found in 
Gardet’s La Cité musulmane. 
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fourth levels appear to them quite natural and indeed entirely justi- 
fied, since the distinctions between the ideal and existential are less 
clear in the Islamic than in the Western tradition. 

This state of affairs made possible a wide range of flexibility in the 
Muslim theoretical system, according to the changing requirements of 
history: first, within the juristic system itself, and then, when the 
contradictions between theory and history became too glaring even for 
the Muslims, from the juristic theory to others quite different. Efforts 
to escape the implications of Level 4, in the form of the fact of power, 
had lifted the juristic theory of the Caliphate altogether out of the 
realm of practical law and into that of pure ideal, where it could be 
regarded as an expression of God’s will and man’s duty, but no longer 
an effective rule of life. With recognition of this fact, the way became 
clear for drastic revision of the traditional theory (e. g., by Ghazali, Ibn 
Taimiyya, and Ibn Jamá'a), formulation of a practical and more op- 
portunistic system of social ethics (e.g., by Ibn Qutaiba, Nizám al- 
Mulk, and others of the administrative school of writers), and philo- 
sophical expression of both by the Neoplatonists. Since we are only 
concerned with constitutional theory as a problem of jurisprudence, 
however, the last two groups will not be included in the following 
discussion. 


B. Ambiguities in the Classical Constitutional Theory 


Muslim theories of the sources of political authority, being framed 
within the idea of Islam as a religiously oriented, all-embracing rule of 
life, are bound to reflect the disparities and ambiguities suggested by 
the “levels of meaning.” Any given problem in political theory is likely 
to be subject to ambiguity: it can be understood in terms of the second 
level (the religious significance) or the third (the positive legal or hu- 
man significance). Furthermore, various institutions in Islamic history 
as viewed by theorists symbolize one level or the other. The Imamate 
and the Sultanate, the Shari'a courts and the masdlim courts, and 
governorship by voluntary appointment and governorship by usurpa- 
tion reflect this dualism. On the conceptual level, we can contrast the 
idea of piety in the ruler to justice in the ruler; virtue as the basis of 
capacity to power or effectiveness as the basis of capacity; the caliph 
as khalifat Allah to the caliph as khalifat ar-rasill; justice in the ruler 
as a hope to justice in his subordinates as a matter of enforcement; and 
the general approach of the juristic school to that of the administra- 
tive school of writers. In each of these examples, we find either that 
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one proposition is on the theological level and the other on the juridical 
level, or that both are juridical, but one is under the influence of the- 
ology and the other under the influence of considerations of circum- 
stantial fact and expediency. 

Within the confines of the theory of the Caliphate itself, as set forth 
by the orthodox Sunni jurists, the various parts of the theory can be 
looked at in two ways. 

The jurists advancing the so-called “classical” theory (Mawardi, 
Baghdadi, Báqillànt, and others) thought primarily in terms drawn 
from the methods and principles familiar to themselves, appropriate to 
legal transactions. Thus the necessity of the institution of the Cali- 
phate was said to be based on ijmd' (consensus); the installation of a 
caliph and the 5bay'a* or oath to him represented a determination of 
capacity and an affirmation of ensuing mutual obligation between 
ruler and subjects in a manner suggesting contract, with the implied 
right of deposition for cause; the qualifications enumerated for the 
caliph and his electors were clearly designed to ensure performance of 
their functions; the doctrine of necessity, when invoked, was used to 
justify exceptional suspensions of legal requirements in the same spirit 
as in private law. And lastly, the office of the Caliphate, while sanc- 
tioned ultimately on religious grounds, was described in terms that 
excluded what could properly be called religious powers. The caliph’s 
function was to enforce the Sharia as a civil executive, not to formu- 
late doctrine. 

On the other hand, with the progressive loss by the Caliphate in 
later Abbasid times of its effective power over the affairs of the Com- 


* The word has many uses in consititutional discussion. Tyan cites the various bay as 
made to Mubammad which signified acceptance of Islam and with it the Prophet's 
authority, and hence may be considered engagements by the Muslims toward God 
(Institutions du droit public musulman, I: Le Califat [Paris, 1954], pp. 144-145 (hereafter 
cited as Califat]). Besides this there is the special bay'a (bay'a khdssa) given by the 
electors to Abū Bakr, All, and certain of the Umayyads; the general bay'a (bay'a 
Amma) given by the general populace immediately following a special bay's and signify- 
ing public acknowledgment of the obligation of loyalty (ibid., pp. 158-159); the general 
bay'a following a testamentary designation (ibid., p. 265); and the repetition of a 
previously made bay a, called tajdid al-bay'a (ibid., pp. 351-352). An heir apparent 
would receive a bay's both at the time of his designation and upon his succession (ibid., 
pp. 329-332). 

The term bay'a was occasionally used to signify testamentary designation (ibid., p. 
264), but other terms were more current: ‘ahd, éstikhld/, taqlid, agd, waldya, and 
wasiyya (ibid., pp. 270-272). One would search in vain for the word bay'a, for example, 
in such a lengthy document as Mutawakkil's decree naming his three sons as successors 
(Tabari, Tarikh al-Umam wa ’l-Mulak [Cairo, n. d.], II, 39-40). 
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munity, the aspects of the theoretical structure enumerated in the 
preceding paragraph had to be viewed differently if they were to retain 
any meaning. Since the caliph’s importance was now primarily as a 
religious symbol, the procedures and institutions defining his office 
could only be justified on the religious plane. Thus the necessity of the 
office could be explained on the grounds that God must have an agent 
on earth; accordingly the caliph is styled khalifat Allah (“successor [of 
the Prophet] approved by God") as well as khalifat ar-rasal (“successor 
of the Prophet" in his judicial and executive functions).? It follows 
from this that the bay'a is an expression of devotion and submission 
rather than a contract or a voluntary designation, and that there can 
be no right of deposition. As for the required qualifications, they lose 
their importance with the loss of the caliph's practical functions. The 
one qualification that continued to be stressed was not one of practical 
ability, but was dynastic: the caliph must be of Quraishite lineage. As 
the doctrine of necessity came to be invoked on a massive scale, sus- 
pension of legal requirements and bowing to the inevitable was not a 
matter of prudence in exceptional circumstances, but a resigned admis- 
sion of powerlessness, with no comfort save the thought that times of 
evil and misfortune were the will of God. And in place of the essen- 
tially civil function of the caliph as a law-enforcing executive, empha- 
sis was put on the fanciful spiritual aura of his office and the assump- 
tion that while the sultan had been delegated effective civil authority, 
the caliph retained his symbolic religious prestige. 

On historical grounds it would be difficult to argue that the later 
Abbasids possessed real spiritual powers. Since the failure of the at- 
tempt by the caliph Ma'mün (813-833) and his two successors Mu- 
'tasim (833-842) and Wáthiq (842-847) to exercise control over the 
teachings of the 'ulamàá',!^ conservation of religious doctrine had rested 
unchallenged outside the governmental institution. Nor was it ever 
incorporated into any other formal institution. It was exercised by the 
scholars, Safi preachers, and other individuals to whatever extent their 
personal prestige would allow." 


* See I. Goldziher, “Du sens propre des expressions Ombre de Dieu, Khalife de Dieu, 
pour désigner le chef dans l'Islam," Revue de l'Histoire des Religions, XXXV (1897), 
335-338. 

10 See Walter Patton, Akmed Ibn Hanbal and the Mi (Leiden, 1897). 

n H. A. R. Gibb, “An Interpretation of Islamic History," Muslim World, XLV 
(1955), 11: The issue posed by Ma'mün's inquisition “proved once and for all that the 
religious institution of Islam was independent of the Caliphate or any other institu- 
tion." (Reprinted in Studies on the Civilisation of Islam [Boston, 1962], p. 12.) 
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Furthermore, since in theory the caliph stood at the apex of the 
political system, but passed on authority to the sultan or amir by 
delegation, whatever power he lost was lost without distinction be- 
tween the religious and the political, unless he expressly reserved par- 
ticular powers for himself in the text of the diploma of delegation, 
which often was not the case.” 

What the later Abbasid caliphs actually retained was not power but 
political and religious prestige. In the political sphere the caliph was 
always the sole titulary of supreme temporal authority. His signature 
continued to be required for decisions, and during the interregna be- 
tween sultanates (for example, between the Buwaihid and Seljuk 
periods) he resumed the exercise of numerous functions without the 
need for formal authorization." 

As for the religious sphere, to judge by the outward forms, proce- 
dures, and functions of the caliph it might seem questionable whether 
he has any genuine religious role at all.“ Juridically he is simply the 
legitimate ruler of the Muslim community, subject to a system of law. 
The Community is therefore governed by a nomocracy, which, regard- 
less of its religious origin, is still the rule of law and not of a priestly 
class. In interpreting the law the caliph is no more than the chief qddi. 

The only religious element in the caliph's specific powers and duties 
is the provision for protection of the generally recognized tenets of the 
faith from attack and perversion; but the caliph has no special reli- 
gious inspiration or powers of interpretation. This makes Islam an 
established religion, but does not make the Caliphate an ecclesiastical 
office, any more than the British Crown, with its duty to protect the 
established Church of England, is thereby an ecclesiastical office. 

It is in its inward rather than outward nature that a religious quality 
can be ascribed to the Caliphate, that is, on the theological and psy- 


u Emile Tyan, Notes sur la distinction du spirituel et du temporel dans le califat,” 
Annales de la Faculté de Droit (Université Saint-Joseph de Beyrouth), 1951, no. 1, 
p. 12: "The Caliphate, having always been considered as the sole depository institu- 
tion of all authority, under its two aspects, civil and religious, was reduced, when the 
effective exercise of this authority passed to the sultans, to a purely theoretical role of 
sovereignty, from both the civil and religious points of view, which was legally neces- 
sary only for validating the de facto position of the sultans.” 

133 Tyan, Institutions du droit public musulman, II: Sultanat et califat (Paris, 1957), p. 
247. (Hereafter cited as Sultanat.) 

M Thus C. Snouck Hurgronje writes that the Caliphate never enjoyed anything that 
could be called spiritual authority “unless by ‘spiritual authority’ we are to understand 
the empty appearance of worldly authority" (Mohammedanism [New York, 1916], pp. 
112-113). 
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chological rather than juridical level. The law from which it is derived 
is of religious inspiration, and its performance or nonperformance has a 
religious as well as temporal sanction. The religious source and sanc- 
tion are always at the forefront of consciousness; in a given situation 
the legalformula is often conceded a special religious significance. 
Thus for the sultans to seek diplomas of investiture from the caliphs 
was in large part a demonstration of piety: it was less to obtain a 
confirmation properly speaking of their authority, than to assure their 
integration into Islam and to make a proclamation of faith.“ l The fact 
that the maintenance of the institution of the Caliphate was often 
considered an article of religious faith!* explains why the destruction of 
the Caliphate by the Mongols in 1258 was viewed with such consterna- 
tion.“ 

Those writers such as Ibn Khaldün, Nasafi, and Ibn Taimiyya who 
subscribed to the doctrine that the true Caliphate had lasted only for a 
short time, were in effect defining the office in terms of the motivation 
of its incumbent: the ruler was legitimately styled “caliph” only as 
long as the guiding spirit of his rule was to apply the Shari‘a and pro- 
mote the best spiritual as well as material interests of the Community. 
Nasafi and Ibn Taimiyya were only following the hadith, common 
especially in the Hanafi school, according to which the Prophet said: 
After me there will be a Caliphate for thirty years, then it will become 
a tyrannical kingdom."!* For Ibn Taimiyya the Caliphate was not 
even necessary.!“ Ibn Khaldün, for his part, did not consider the 
Caliphate incompatible with “kingdom” (mulk) or temporal sover- 


% Tyan, Sultanat, p. 240. 

V Ibid., p. 239. 

u Tyan, in the course of an admirable clarification of the question of temporal and 
religious powers (Sultanat, pp. 238-251), sums up: "The Caliphate conserved its char- 
acter as a religious institution, not in the sense of an organism of spiritual power 
or function, but, quite precisely, in the sense that in the Islamic conception of the 
Caliphate, as the titulary repository of supreme sovereignty in both the religious and 
Civil aspects closely bound up with each other, is an institution that constitutes an 
element of the faith. It is a fundamental element of Islam, the pillar on which rests the 
whole edifice and which conditions the organization and life of the Community. The 
Islamic faith includes belief in the necessity of the Caliphate as the titular organism of 
the civil and religious attributes of sovereignty" (p. 250). 

18 E. E. Elder, A Commentary on the Creed of Islam: translation of Sa'd ad-Din at- 
Taftaz&ni's commentary on the catechism of Abū Hafs ‘Umar an-Nasaft (New York, 
1950), p. 144. 

19H. Laoust, Essai sur les doctrines sociales et politiques de Takt-d-Din Ahmad b. 
Taímiya (Cairo, 1939), pp. 279-283. 
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eignty. He allowed that power and compulsion were entirely admissi- 
ble instruments of rule, the important question always being to what 
end power was used. The early caliphs had found compulsion unneces- 
sary, owing to the special circumstances of voluntary social cohesion in 
the early Community; the Umayyads through the reign of ‘Abd al- 
Malik and the Abbasids through Hárün ar-Rashid combined the good 
intentions essential to the Caliphate with the necessary compulsion 
and thus were both caliphs and “kings” at the same time. The latter 
Umayyads and the later Abbasids were caliphs in name only.?? 

Among classical Muslim writers Ibn Khaldün appears to have been 
most prominent in recognizing the importance of the distinctions be- 
tween the spiritual and positive levels of observation and judgment. 
He first of all uses the term mulk to denote political control in human 
society as a generic term. This is divided into mulk fabfé and mulk 
stydst. Mulk fabi or “natural sovereignty" denotes the unregulated 
exercise of power by a ruler based on sheer force, only one step re- 
moved from the law of the jungle. Mulk siyási or political sover- 
eignty” is rule by law, or nomocracy. It is subdivided into two types: 
siydsa 'agliyya or rationally derived nomocracy, and siydsa diniyya or 
religiously derived nomocracy. The Caliphate is of the latter type.“ 

Sovereignty of some type, whether political or natural, is recognized 
by Ibn Khaldün as necessary and inevitable: necessary for the protec- 
tion of persons and property, and inevitable because of the workings in 
history of human nature,” principally through the force he identifies as 
‘asabiyya or group solidarity. It is characteristic of Ibn Khaldün's 
distinction as a historian that he subjects Islamic institutions to the 
same considerations of human nature as non-Islamic ones, recognizing 
that irrespective of their religious significance, they are all, on the 
existential level, human institutions. 

But it subsequently becomes clear that by "'religiously derived 
nomocracy" he means only Islamic nomocracy, and that he has by no 
means separated religious evaluations from the discussion. For after 


* Ibn Khaldün, Al-Mugaddima, chap. iii, sec. 26: “The Transformation of the 
Caliphate into Royal Authority;” English translation by Franz Rosenthal, Al- 
Mugaddimah: An Introduction to History (New York, 1958), I, 414-428. 

u Ibn Khaldün, Mugaddima, chap. iii, sec. 23: “The Meaning of Caliphate and 
Imamate," Rosenthal translation, I, 385-388. 

9 Ibn Khaldün, Mugaddima, chap. i, First Prefatory Discussion: “Sovereignty is a 
natural quality peculiar to man which is absolutely necessary to him." Cf. Rosenthal 
translation, I, 92. 
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setting forth his classification, he proceeds to an argument congenial 
to Muslim pietist minds: 


Mankind is intended for its religion, which leads it to bliss in 
the hereafter in the path of God. . . . The systems of divine law 
were thus issued to guide mankind in this direction in all cir- 
cumstances of devotions and transactions. . . . Sovereignty rest- 
ing on force... is reprehensible in the eyes of God.... But 
sovereignty resting on a rational system of law is also reprehen- 
sible, since it is conceived other than by the light of God; and 
whomsoever God has not enlightened, what light has he? 

.. . From this the meaning of the Caliphate will be clear. Nat- 
ural sovereignty means ruling men in accordance with the aims 
and desires of the ruler. Political sovereignty [i.e., rational no- 
mocracy] means ruling men in accordance with the dictates of 
reason, in order to secure worldly interests and avert harm. The 
Caliphate [i.e., religious nomocracy] means ruling men in accor- 
dance with the dictates of the Divine Law, securing thereby 
both the interests of the hereafter and those of this world which 
are contributory to them. For the affairs of this world, in the 
eyes of the Lawgiver, are viewed in the light of the interests of 
the hereafter. Thus in truth the Caliphate represents the Law- 
giver in protecting the Faith and guiding men’s earthly affairs. 


With these words Ibn Khaldün has turned from an objective classi- 
fication to an evaluation that has meaning only on the religious level. 
The religion on which one type of law is based in his classification is 
now assumed to be true religion. There is evidently no room for, say, a 
pagan religious nomocracy in his categories. Neither the religious 
inspiration nor the spiritual benefits of divine law can be recognized by 
a purely legal or sociological analysis; the latter can only recognize the 
existence of religious belief as a positive phenomenon. 

Thus even so detached a thinker as Ibn Khaldün did not confine his 
analysis entirely to the objective characteristics of the objects of his 
inquiry. In terms of our levels of significance, we should say that he 
treats the materials of the third and fourth levels with an awareness of 
their value in the second. 

If this was true for Ibn Khaldün, it should not be surprising to dis- 
cover the same practice in the constitutional expositions of the jurists, 
since the religious implications of jurisprudence are still more direct 
than those of sociology. 


* Ibn Khaldin, Mugaddima, chap. iii, sec. 23: cf. Rosenthal translation, I, 386-388. 
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One way to demonstrate this tendency in the juristic theory of the 
Caliphate is to call attention to the practice of relying on what we may 
call self-sufficient facts. By this is meant that in a particular situation 
a particular fact is considered juridically relevant even though no 
means are provided for its authoritative verification, or even though it 
is not susceptible of verification. 

The most obvious example of this is the failure of the jurists to de- 
scribe the procedures by which certain constitutional functions were to 
be performed. In the election of the caliph by the akl al-kall wa ’l-‘agqd 
(leaders of the Community), not only do we never have a precise ac- 
count of who these electors are or how they are to be chosen and on 
what basis, but there is no means described of authoritatively deter- 
mining whether or not the election has been correctly carried out. The 
legally relevant facts in this case are (1) the competence or incompe- 
tence of the electors, (2) their fulfillment or nonfulfillment of their 
functions in a proper way,™ and (3) the completion or perfection of the 
resultant legal relationship between caliph and Community by the 
new Caliph’s adherence to the electors’ designation and their swearing 
of allegiance to him. It is only assumed that the process will be fol- 
lowed in a valid manner; there is no means prescribed of determining 
authoritatively whether this has been done. 

It can be argued, of course, that the election of the caliph by the 
electors is itself a verification of his capacity, and that the oath of 
loyalty is a verification of the completion of the legal transaction. But 
this is only self-verification; there is no provision whereby the compe- 
tence of the electors themselves is to be verified by an outside body 
before their acts can be pronounced valid. The jurists customarily 
were content to assume that only those qualified as electors would play 
the role, and that they would choose the caliph in the correct manner; 
the assumption was sufficient, and the correct behavior was presumed 
to take its legal effect without the need of being pronounced valid. In 
the absence of these procedures of verification the whole notion of the 
bay‘a-election becomes a matter not of legal machinery but of moral 
justification of courses of action that may or may not be followed. If, in 
other words, qualified electors choose a qualified candidate, their ac- 
tion is valid; but since there is no recognized means of ascertaining 
whether this has been the case, the validity itself is not verified, and so 
cannot have any positive legal significance, but only a moral signifi- 
cance not dependent on recognition by a competent authority. 


™ That is, by competently judging the candidates’ qualifications. 
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Similarly, it was argued by some jurists that a sole qualified candi- 
date for the Caliphate was to be considered installed by virtue of the 
simple fact of his unique qualifications.” According to this view, the 
sole qualified candidate for a judicial post still needed an express 
waldya of investiture, because the judge is only the delegate of the 
caliph, who could exercise the functions himself, while the caliph, by 
contrast, is not the delegate of a higher official, but exercises an origi- 
nal authority. He is not, therefore, dependent upon a waldya, and his 
investiture is no more than a confirmation of his authority which al- 
ready exists by virtue of his capacity.“ 

But this argument overlooks the fact that without such confirma- 
tion the candidate’s capacity, from the juridical point of view, is non- 
existent. The legally relevant fact—the candidate’s unique capacity— 
is deemed effective without needing even to be recognized. 

Other self-sufficient facts are assumed in the doctrine that only the 
pious and just caliph is truly a caliph, and in the doctrine that forceful 
usurpation of authority, when effective, automatically is to be consid- 
ered legally confirmed on grounds of necessity." Whether in the one 
case the caliph is pious and just, and in the other the usurpation is 
effective, are questions that apparently do not have to be answered by 
any authoritative procedure; the mere facts, recognized or not, are 
sufficient in themselves. 

Two points should be noted in these examples. In the first place, the 
doctrines in question were designed to provide a justification for 
events that had already taken place, rather than an adequate mecha- 
nism or procedure for the regulation of constitutional questions in the 
future. In the second place, the doctrines were more moral than legal, 
since they did not depend on any human recognition and were there- 
fore nonpositive. Or, in another sense, they were legal doctrines, inas- 
much as they were framed in legal terminology and purported to have 
legal significance, but only if the word “legal” is understood in a purely 
ideal sense. But this ideal meaning can only be understood on the 
higher level, where law is not simply a recognized body of rules, but 
something more, namely, the ultimate justification of those rules. In 
the case of the Shari'a, this justification is religious truth. 


95 This view is cited noncommittally by Al-Mawardi, ALA al-Suljanéyya (ed. 
Enger; Bonn, 1853), p. 9. 

s Ibid., p. 10. 

n See Badr ad-Din Ibn Jamā'a, Tahir alAhhdm fi Tadbir AM al-Islam, 
ed. H. Kofler, in Islamica, VI (1934), 357, for the most extreme position in this regard. 
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C. Social Contract and the Caliphate 


As a rule, theories of the Caliphate as a contractual delegation are 
derived from the process of election (by acclamation) by the akl al-hall 
wa ’l-‘agd (“people of loosing and binding"), followed by the bay'a 
(oath of loyalty) by the populace at large. The procedure that is his- 
torically more relevant—that of designation by the incumbent caliph 
of his successor with the oath following—is customarily treated as a 
variant of the classic“ formula of election. There is little justification 
for this assumption, however. As Tyan remarks, it is more logical both 
historically and juridically to consider the election as the subsidiary 
process, resorted to only when the preceding caliph fails to exercise his 
prerogative.** Thus, for example, although Mawardi mentions election 
before testamentary designation, he says: The testamentary designa- 
tion is an explicit and binding declaration, and only in its absence is 
election resorted to.“ Similarly the Egyptian fifteenth-century 
scholar Qalqashandi says: ‘‘There are two means of empowering the 
caliph: either by testamentary designation from the preceding caliph, 
or if there is no previous designation from the caliph, then by a bay'a 
from the ahi al-hall wa L ad. 0 

Nevertheless, even in the case of election, the modern supposition 
that this signified a contractual delegation of the authority of the 
Islamic Community to the caliph is a questionable one, and in the case 
of nomination, all the more so. 

A prime example of the delegation theory is found is Ostrorog’s 
commentary accompanying his translation of Mawardi. All political 
relationships, says Ostrorog, must be understood in terms of the 
wald ya or title to authority under which the caliph and his delegates 
exercise their functions. “Every legitimate authority in Islam is a 
waldya, acquired by delegation from the general waldya with which the 
Nation has invested the Caliph in entering with him into the contract of 
the Caliphate.“ That the transaction is a contract, says Ostrorog, is 
attested by the fact that every contract must include a “‘condition” 
(shart) and a “pillar” (rukn) which consists of offer and acceptance; 
these elements are found in the investiture of the caliph, and hence the 


28 Tyan, Califat, p. 188; Sultanat, p. 336. 

„ Mawardi, Ahkkdm, p. 11. 

9 Abd Abbas Ahmad al-Qalqashand!, $ubh al-A‘skd (Cairo, 1916), IX, 252; cited 
in Tyan, Sultanat, p. 336. 

© Ostrorog, E- Alm, pp. 194-195 (my italics). 
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investiture is a contract.” The ahl aha wa 'l-'aqd are the representa- 
tives of the Community, as attested by their authority to act on its 
behalf not only in selecting the caliph but also in deposing him and in 
deciding questions of ijmà (consensus). 

Ostrorog admits the difficulty of reconciling all this with Mawardi’s 
opening statement: God has instituted a chief over the Nation in 
place of the Prophecy, including under him the entire Community, 
and has delegated to him control of their affairs so that they may be 
regulated in accordance with the Faith He has ordained.”™ This pro- 
nouncement appears to rule out any capacity of the ahi al- hal wa 
*l-‘aqd, on behalf of the Community, to delegate authority. In answer 
to Shf’ite objections in this vein, Ostrorog cites the “orthodox” reply: 
it is indeed not the Community that grants authority; the caliph's 
waláya finds its real efficient cause in God; the election by the Commu- 
nity is only the “apparent occasion" bringing the waldya into effect.“ 

What Ostrorog is quite rightly saying is that Máwardi's statement 
refers to the higher religious level: it is God, from a religious point of 
view, who sanctions human political authority, and the Caliphate is 
justified ultimately on religious grounds. But on the positive level, an 
agency is necessary to pronounce the dictates of the Law, regardless of 
the Law's source. 

The “orthodox” argument to which he refers is well represented in a 
passage by the eighth-century (i.e., pre-Máwardi) theologian Adud 
ad-Din al-Iji in which he enumerates and refutes the Shi'ite argu- 
ments.“ The first objection is as follows: 


The Imamate is God's and the Prophet's lieutenancy, and so the 
validity of the office cannot be established by the decision of 
others, i.e., the electors (aA al-bay'a); if it were so, then the 
Imam would be their caliph, not God's and the Prophet's. 


‘Adud ad-Din replies: 


The electors’ choice of the Imam is itself an indication of the 
lieutenancy of God and the Prophet, who set him up as a sign of 


® Ibid., pp. 155-156. Note the inductive reasoning. 

9 Ibid., p. 107. 

* Maward!, Akkdm, p. 2. 

* Ostrorog, El-Ahkam, p. 107. No sources are cited. 

9 Kitab al-Mawdgif: Parts 5 and 6 and Appendix edited by T. Sorensen under the 
title al-Ildhiyydt wa 's-Sum'iyydt wa 't-Tadhyll min Kitab al- Matdgiſ (Leipzig, 1848), 
p. 304. 
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their judgment in favor of that lieutenancy, as is the case with 
the signs of other ordinances. The explanation according to our 
view is that the bay'a is not what validates the Imamate, in the 
sense you referred to, but rather it is a sign bringing the Imamate 
to light, as is the case with analogy and consensus which indicate 
(but do not create) the ordinances of the Shari'a. 


The second objection is: 


The electors have no authority (lit., disposal) over other persons, 
and therefore their action and their choice cannot have any 
binding force over others. They do not themselves enjoy author- 
ity over the Muslims, so how can they invest someone else with 
such authority? 


And the answer: 


If their action and choice is a procedure established by God and 
His Prophet as an indication of their judgment in favor of the 
Imamate of whomever the electors decide to recognize, then the 
objection falls. For their bay'a becomes a decisive proof for the 
Muslims and must be followed. Your position is also refuted by 
the example of the witness and the judge. They must be followed 
because the Lawgiver made their words an indication of divine 
judgment which must be followed, even though they have no 
authority over the object of the testimony and of the judicial 
verdict. 


This is a decisive rejection of the contract theory; the akl al-bay‘a 
are considered mere functionaries, not interested parties. 

The Shi'ite objection, then, distorts the issue by lifting it entirely 
out of the realm of law and into that of theology, rendering meaning- 
less any notion of human rights and duties conceived on their own 
level. But while ‘Adud ad-Din’s words establish this, they serve not to 
support a theory of delegation from the Community but to refute it by 
distinguishing between designation and delegation. For him as for the 
Shr'ite critics, the source of authority is theologically conceived. 

The next difficulty arises in regard to the bay'a given after nomina- 
tion of the caliph and his acceptance. Máwardi implies that the oath is 
obligatory.’ Since offer and acceptance form a complete contract, 
argues Ostrorog, the oath merely “perfects” it.“ The same view is 


* M&wardi, A Ram, pp. 7, 12. 
= Ostrorog, El-Ahkam, p. 107. 
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advanced by others,“ and is in accord with Mawardi’s text: “They 
(the aki al-ball wa ’l-‘agd) offer him the Imamate, and if he accepts it 
they swear allegiance to him on it; and by their oath the Imamate 
becomes fully contracted to him.“ 

While it is indeed true that a contract is generally not fully binding 
until perfected in the manner appropriate to the case—a marriage 
contract, for example, becomes binding only after consummation—it 
is questionable whether much juridical importance can be attached to 
the bay'a as a perfection of the alleged contract of the Imamate. If the 
bay'a is considered obligatory after nomination and acceptance, it 
appears to be no more than an acknowledgment of already existing 
obligations. This is true of both the public and the private bay'as. 
Ostrorog recognizes the dilemma: when Müwardi doubts that any 
bay'a need follow a testamentary designation,“ Ostrorog objects that 
no homage can be considered due until freely professed by the Com- 
munity's representatives. It is, of course, rather pointless for Ostro- 
rog to dispute points of this kind with a jurist of the eleventh century. 
In any event, he fails to follow Mawardi here because he clings to his 
own preconception of a waldya delegated from the Community, if not 
by election, then at least by an act of ratification, while Mawardi was 
thinking along other lines according to which not the oath of allegiance 
but only the nomination had any constitutive significance. 

In his amply documented study of the process of investiture of the 
caliph, Tyan finds that despite the pretensions of latter-day Abbasid 
writers, from a time early in the Umayyad period the rendering of 
homage by the notables had in practice been considered obligatory and 
not subject to individual discretion,“ and that the general bay‘a by the 
populace at large had been considered so from the beginning.“ Both 
bay'as were considered necessary for a full consummation of the ca- 
liph's authority, although the validity of his investiture was not af- 
fected and although they were not given voluntarily. They represented 
only an affirmation of recognition and hence were accorded to the 
designee both after his designation and upon his actual accession to 


= Cf. for example Santillana in T. Arnold and A. Guillaume, eds., The Legacy o: 
Islam (Oxford, 1931), p. 297; Gardet, La Cité musulmane, p. 167. 

* M&wardI, 4 am, p. 7. 

u Jhid., p. 12. 

8 Ostrorog, El-Akkam, p. 129. 

4 Tyan, Califat, pp. 321-326. 

“ Ibid., pp. 168-172. 
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office.“ The finality of nomination as a constitutive act may be gauged 
from the case of ‘Umar b. 'Abdal'aziz, the eighth Umayyad caliph, 
nominated without his knowledge by his cousin and predecessor, 
Sulaim4n, in a sealed document. On Sulaimän's death, according to 
the chroniclers, an assembly of notables was convened and their obedi- 
ence to the anonymous beneficiary of the sealed testament secured; 
only then was the document opened and ‘Umar proclaimed Caliph.“ 

A similar issue arises in the question posed by Māwardī as to 
whether the sole qualified candidate for the Imamate may be consid- 
ered installed without the usual procedure of formal nomination, 
acceptance, and homage. The general view, says Mawardi, is that the 
formalities are necessary even though the electors have no choice.“ 
Presumably he considers this merely a matter of declaratory recogni- 
tion, for he quotes the following argument of those who would dispense 
with the formalities, without troubling to refute it: A judge must 
receive an express waldya of investiture even if he is the only qualified 
candidate for the post, but the caliph need not, because of the funda- 
mental difference in their positions. The judge is the caliph’s deputy, 
and the latter could in his absence perform the function himself; the 
caliph’s functions, by contrast, can be performed by no one else, since 
they involve the rights of both God and man. The qualified candidate 
is therefore indispensable and, as Mawardi declares, ‘‘in consideration 
of his special qualifications, his investiture needs no confirmation.’ 

This again reflects Mawardi’s unconcern for even the appearance of 
free selection, and hence Ostrorog is disturbed. If the contract becomes 
superfluous, he says, this contravenes ijmd', according to which the 
caliph must be chosen and installed by a full contract that not merely 
confirms but actually confers authority.** He does not enter the more 
limited but more plausible objection that the procedures of declara- 
tory acknowledgment cannot be dispensed with without inviting 
chaos. 

Some explanation for the inconsistencies sensed by Ostrorog may 


9 Ibid., pp. 315-319. 

* Ibid., p. 268, citing Tabarf, Mas'üdI, and Suyüti. As Tyan notes elsewhere, in the 
case of Umar b. al-Khattib’s succession of Abū Bakr on the latter's nomination, it is 
doubted whether he ever received a formal public bay a at all (ibid., p. 182). 

* Müwardi, Ahkdm, p. 9. 

*5 Ibid., p. 10: Lam yaftaqir taglidu mustabiqqihá ma'a tamayyuzihi ila mustath- 
bitin lahu." p 

“ Ostrorog, E- A hkam, pp. 120-121. 
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seem to emerge from the dual status of the Imamate which, in Máwar- 
di’s words, combines the rights of God and of men.“ o In this context 
Ostrorog cites a dual limitation on the caliph’s authority: there is no 
obligation of obedience unless the caliph conforms to God’s Law on the 
one hand and to man’s best interests on the other." The latter part of 
the stipulation, of course, is far from being universally accepted, being 
subject to varied interpretation, but it is essential to the view that 
Ostrorog holds, and he quotes Ibn Nujaim to this effect: 


If the action of the Imam is based on the principle of public 
benefit in what concerns the affairs of the populace, his decree 
is effective, but only insofar as it does conform to it [the prin- 
ciple]; if opposed to it, it [his decree] is not effective.“ 


In reality Ibn Nujaim was only applying these words to a specific case 
—that of division of public funds—so that Ostrorog’s citation is out of 
context. Be that as it may, he evidently seeks to equate disregard of 
public welfare with what Mawardi terms jar al- addla, or disqualifica- 
tion on grounds of lack of moral probity.” He notes that the majority 
of jurists, unlike Mawardi, hold that deposition of the caliph is only 
optional in case of such disqualification, and thus again he betrays his 
insistence on Community discretion in contrast to Mawardi; but it is 
doubtful whether he interprets the grounds of this majority opinion 
correctly, for the issue is not properly one of Community sovereignty. 

The notion of the caliph as dual trustee is generally accepted and 
cannot be dismissed, but it does not really lend itself to the theory of 
contractual delegation. The rights of God and those of man cannot be 
conceived to be on an equal footing. The latter are valid from the 
religious point of view only by virtue of the fact that they are included 
in the former: safeguarding public welfare is a religious duty, and in 
that sense a *right of God." By the same token, religious duties, when 
incorporated in a system of positive law, acquire a civil aspect, and in 
that sense can with equal logic be called rights of man.“ Therefore it 


% Müwardl, A hkäm, p. 10: ''Al-im&matu min al-buqüqi l- mushtarikati baina baqqi 
‘Mahi ta Ala wa bugüqi ’l-Adamiyyin.” 

1 Ostrorog, El-Ahkam, p. 170. 

9 Ibn Nujaim, Ki/db al-Ashbdh, I (Istanbul, 1290 H.), p. 158. 

* Mawardi, Ahkdm, p. 26. 

In positive law the distinction becomes one of Community or state rights as opposed 
to private rights. It is the Community that views the operation of the whole Shari'a, 
including both religious duties and private transactions as well as public policy, as its 
concern. This is true whether the Community chooses to enforce certain aspects of the 
Sharf‘a (such as religious duties) or not. 
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becomes essential to define the level of discourse and maintain a care- 
ful distinction between the levels from which seemingly contradictory 
concepts derive. 

If constitutional relationships are to be examined on the legal level 
as a purely existential phenomenon, whose only identified source is its 
habitual recognition in men’s minds (irrespective of the grounds on 
which they recognize it), then it might logically be said that the com- 
munity stands above the law, for the law is nothing but what the 
community chooses to recognize as law. In this sense any ruler subject 
to the law is ipso facto subject to the community, and all his obliga- 
tions are owed to them through the medium of the law. Since his au- 
thority is defined by the law, it can be said that by this means the 
community has delegated authority to him. A notion of contract in 
this context would necessarily be extremely limited, since its mainte- 
nance would be purely at the discretion of the community. 

But the analysis soon proves to be unsatisfactory if it continues to 
ignore the grounds on which law is recognized as binding, that is, its 
acknowledged sources. In saying that maintenance of the legal system 
defining the ruler's position is at the community's discretion, it is 
necessary to know by what assumption this discretion will be exer- 
cised. For one set of assumptions would encourage wide exercise of 
discretion with few or no limitations, while another set would render 
the element of discretion meaningless by circumscribing it with inhibi- 
tions on all sides. Any system of rule by law is a nomocracy, as distin- 
guished from absolutism on the one hand and anarchy on the other, 
but according to the process of its determination and recognition, 
nomocracy can approach either extreme in practice. The legal system 
is but the outward form; the assumptions behind it may be theocratic, 
voluntaristic, naturalistic, and so forth. 

Furthermore, it is of great importance to what extent the commu- 
nity maintains an awareness of the law's assumed ultimate sources in 
its interpretations of it. This awareness, to the extent that it exists, 
serves as a guarantee that the assumptions will continue to be influen- 
tial in limiting or encouraging change in the law itself. This means that 
in a divine law system, the more the law is viewed in the light of its 
religious sources, the less important its immediate existential source— 
that is, human recognition—is thought to be, and the less tendency 
there is to emphasize man's existential sovereignty over the exercise of 
legal functions, as distinguished from God's sovereignty over the 
initial authorization of those functions. 

In the case of classical Islamic theory, it is essential to keep in mind 
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not only that the nomocracy is a religious one deriving from the con- 
tents of scriptural revelation, but that the consciousness of the reli- 
gious origin and significance of the law is constant and vivid. To use 
scholastic terminology, the “apparent occasion" (as-sabab ag-zahir) of 
a given object of inquiry is seldom viewed without awareness of its 
"efficient cause ( illa). Relations between men are thus habitually 
conceived in conjunction with the ulterior relation between man and 
God, and it is not surprising to find the two levels entangled in discus- 
sions of particular questions where they ought logically to be kept 
separate. The important fact is that they are not separated, and that 
therefore an analysis of constitutional relationships entirely on the 
positive and immediate plane of law, while it might prove a rewarding 
technique to the historian, tends only to mislead the political theo- 
rist, since it assumes a consistency of thought that its Muslim exposi- 
tors did not observe.“ The theory, after all, is significant not for the 
conclusions that we might logically draw but only for the conclusions 
that its architects themselves drew. The inconsistent shifts from one 
level to another can best be studied for the negative purpose of show- 
ing that the theory is important not as a practical instrument but as an 
idealized, specifically Muslim rationalization of the structure of politi- 
cal authority. The materials are necessarily legal in nature, but the 
the rationalization has unmistakable religious overtones. If, then, 
positive considerations of law—for example, authoritative determina- 
tion or recognition of legally relevant facts—are sometimes ignored, 
even if this should seem to constitute a breach in consistency, the 
theorist has served his purpose if he has shown where the relevant 
rights or duties in the particular case lie, regardless of the mechanics of 
application. It is more important to the Mawardian theorist, for ex- 
ample, to decide whether a sole qualified candidate for the caliphate 
needs a formal designation to constitute his authority than whether he 
needs it for declaratory purposes; once it is decided that his unique 
qualifications are sufficiently constitutive in themselves, the declara- 
tory question is of comparatively little importance, and disagreement 
among the jurists is easily tolerated and hence left unresolved. 


Tt might have done so, but in fact it has not, since the theory did not serve the posi- 
tive function of an organic law so much as a euphemistic, therefore distorted, justifica- 
tion of the historical record. 

Tyan sees in this “one of the most striking manifestations of the essential character 
of Islam: the congenital and irreducible confusion between the political and religious 
elements . . ." (Sultanat, p. 267). 
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The level of religious relationships, then, as the source of legal rela- 
tionships, remains ever-present in the discussion of the latter. Psycho- 
logically and morally, the day‘a binds the subject more to God than to 
the caliph; the latter exercises God’s authority, not his own. God’s will 
is conceived as being too immediate to make possible a genuine delega- 
tion of power and authority to men, and the absolute gratuity of God’s 
grace (according to the more orthodox view, though not to the mu'ta- 
zilite) rules out any concept of natural law or natural social function." 

Not only the general lines but even the details of the functional 
relationship between the caliph and the Islamic Community are 
spelled out in learned interpretations of the Shari'a. An agreement by 
the caliph and the ahi al-ball wa ’l-‘agd to abide by these rules adds 
nothing new. The reaffirmation may have a psychological importance, 
and in fact this seems to have been the significance of at least the 
second, or public, bay a- as the following pages will suggest while 
the process of election or nomination signifies the determination of 
capacity. But these facts do not imply contract in the sense of volun- 
tarily constituted obligation.“ 


D. The Investiture as a Determination of Capacity 


We have maintained that the concept of authority in the traditional 
theory of the Caliphate, because of its theological overtones, left the 


V See Gardet, La Cité musulmane, pp. 36-40, for an elaboration of this point, and 
throughout for a general critique of the contract theory, largely based on a comparison 
of traditional Islamic notions with the natural law of the Thomist tradition to which 
he adheres. A theory of social contract, in Gardet’s view, is incompatible not only 
with the idea of divine voluntarism on which the Shari'a is based, but with the idea 
of a more autonomous natura! law as well, because of the functionalist implications in 
the latter (pp. 181-182). Only the denial of religious or natural obligation altogether, in 
favor of unfettered human voluntarism, raises the possibility of a social contract; and 
even in this case the emphasis upon the General Will, as in Rousseau’s thought, tends 
to reduce the ruler to the position of mere agent, rather than delegate, of society (p. 
338). 

The point is admirably put by N. J. Coulson: “For Islamic religious law sees as its 
essential function the portrayal of an ideal relationship of man to his Creator: the 
regulation of all human relationships, those of man with his neighbour or with the State, 
is subsidiary to, and designed to serve, this one ultimate purpose. A distinction is in- 
deed drawn between the rights of God and the rights of men, but most authorities 
would regard only property rights as belonging essentially to the latter class; and in any 
case, on the higher plane, the whole Shari‘a is hagg A ah Ii. e., the right of God], for all 
rights and obligations are derived from His command" (The State and the Individual 
in Islamic Law,” International and Comparative Law Quarterly, IV [1957], 50). 
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Islamic Community with no powers of its own to delegate, and con- 
sequently no place for a notion of social contract properly speaking. 

Nonetheless, the purely legal, nontheological aspects of the jurists’ 
writings should be studied to determine what contractual elements are 
present, explicitly or implicitly, at this level. Furthermore, Islamic law 
recognizes other types of contracts than those defining new mutual 
obligations, so that the above arguments do not exclude the use of the 
term altogether. In what follows we shall suggest that while the idea of 
contract may certainly be found on the positive or nontheological level 
of the theory of the Caliphate, the chief concern of its exponents was 
not with contractual obligation, but with the determination of the 
capacity of the parties. 

The installation of the caliph was frequently likened to a contract of 
marriage. Thus it is stipulated that the elector or electors cannot re- 
voke the contract, once completed, without cause, just as the bride’s 
guardian cannot do so; they cannot select themselves;® if more than 
one caliph is chosen, each by a different elector or group of electors, the 
first one chosen takes precedence, as in the case of marriage;* and if 
the elector lacks moral probity, his designation is void. 

The marriage analogy should not be pressed too far, for it is gener- 
ally used only as just cited: to prescribe the limits of the electors' au- 
thority and, to a lesser extent, to determine the requisite qualities of 
capacity for that authority. The fact that it was this analogy that 
most habitually came to mind among the writers, however, does sug- 
gest that they considered the resemblance significant. The implica- 
tions of this are very different from those of the contract of waldya 
envisaged by Ostrorog. The marriage contract serves to specify the 
parties who choose to enter into an already defined relationship, which 
can be affected in detail but not in substance by any special arrange- 
ments made. The contract of the Imamate, if it is to be so called, is 
similar to this except for the fact that one party—the Community—is 
obliged to “marry” and to do so at once, and furthermore is bound to 
try to select the most ideally suitable “partner.” The essential ques- 
tions are thus (1) who may fill the role of guardian in marrying off the 


* Aba Bakr al-Baqfilanf, al-Tamhid fi 'r-radd ‘ald 'I-mulhida wa 'I-Mu'aftila wa 
r-Ráfída wa 'I-Khawdrij wa 'I-Mwiasila (Cairo, 1947), p. 179. 

© Ibid., p. 180. 

8 Ibid.; Maward!, A Mam, p. 10; Abū Ya'l& al-Farrà', a-Ahkam as-Suljániyya 
(Cairo, 1357 H.), p. 9. 

€ *Abdalq&hir al-Baghdádt, Usal ad- Din (Istanbul, 1928), I, 281. 
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“bride,” and (2) who is eligible to be chosen as “groom”? These are 
questions of capacity. 


1. Capacity of the electors 

A valdya may exist by virtue of contractual delegation from a 
superior to a subordinate or by virtue of inherent capacity. As in the 
case of the prospective bride, it is assumed that the Community is 
not in a position to act for itself and therefore needs a “guardian” or 
“guardians,” who exercise their function not by delegation but be- 
cause their influential position enables them to “loosen and bind" 
public affairs with effectiveness, and because they may be depended 
upon to act in the Community's interest—and here enters the other 
implicit ingredient of capacity, namely, fulfillment of some moral or 
normative standard. 

Whether this role is filled by a group of notables or by the preceding 
Caliph their effective and benevolent influence remains the determin- 
ing factor. When in later times the role was filled by irresponsible 
military commanders, the element of benevolence was lost, but this 
fact was conveniently obscured by the doctrine of maslaka (public 
welfare), by which it was considered in the public interest to accept 
their choice even if the choice itself was not made in the public inter- 
est. Thus although the term ahl al- hall wa ’l-‘agd was theoretically 
applied to some unspecified group of wise, benevolent, and influential 
men, in fact the most important element was influence. 

We can now turn to specific doctrines of the jurists. Al-Baqillani 
makes it clear that to him the number of electors is of no importance 
and that his only concern is with their qualifications and those of the 
designee. No particular number was specified in the Shari'a sources, 
and therefore it must be assumed that one or more is sufficient.“ The 
qualifications of Abü Bakr, the first caliph after the Prophet's death, 
and those of the Community leaders who elected him by acclamation, 
are sufficient justification for his Imamate; Abü Bakr's unilateral 
nomination of ‘Umar as his successor was accepted, despite a certain 
lack of enthusiasm for the latter's heavy-handed ways, because Abü 
Bakr was recognized as a qualified elector. As for ‘Umar’s appoint- 
ment of a conclave to select his successor, it was not because he ap- 
pointed them, but because they were individually qualified that their 

* Baaillànt, Tam had, p. 178. 

“ Ibid., p. 187. 

® Ibid., p. 201. 
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election of ‘Uthman was valid. Even had they not been appointed, 
their capacity was sufficient to justify their role.“ 

Similarly, Baghdádi states on the authority of Al-Ash‘ari that a 
single elector is sufficient, provided that he is a qualified interpreter of 
the law (mujtahid).*' The notion that electing an Imam is an exercise 
of ijtikdd lends added weight to the evidence that making the choice is 
primarily a determination of capacity. The requirement of the quality 
of mujtahid for the electors is familiar among juristic theorists, as are 
those of moral probity and sound judgment.** 

The requirement of power or influence as an element of capacity, in 
the case of election, is not so clearly stated; but it must be inferred. 
Al-Bágilláni refers to the electors as “the best of the Muslims from 
among the people of loosing and binding and those entrusted with this 
matter."*? The phrase “loosing and binding" so commonly used is 
never clearly defined by the authors, but the words themselves suggest 
prestige and capability, as do the words “those entrusted with this 
matter." 

In the case of nomination by the Imam of his successor, the element 
of power is evidently present and did not need to be identified by the 
writers. Baqillani’s reference to Abū Bakr as a qualified elector of 
Umarꝰ indicates his disinclination to distinguish between election 
and testamentary designation, although among other writers such a 
distinction is the general rule. Among the others one finds the assump- 
tion, however, that the Caliph, already being required to have the 
qualifications of the electors, can be depended upon to choose the most 
qualified candidate. The Imam is in fact the most qualified of electors 
ex officio, according to Mawardi.” 


2. Capacity of the caliph 


On the side of the prospective caliph, again itis a matter of capacity. 
The role exists, waiting to be filled. It is the nature of the role that 
accounts for the near perfection required of the candidate by the tradi- 
tional theory. It is noteworthy that these ideal qualifications were 


€ Ibid., pp. 202-204. 
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discarded by the same rationalizing process that eliminated the qual- 
ity of benevolence from the electors: the essential ingredient of capac- 
ity comes to be influence. Even if the caliph himself has no influence, 
he may be credited with capacity as long as the regime bearing his 
name wields effective power. Even if his character itself is not such as 
to promote the public welfare, the public welfare dictates acceptance 
of his character. 

This overriding importance of effective power is stressed by Ibn 
Khaldün and Ghazäll, each in his own way. Ibn Khaldün maintains 
that no society, religious or otherwise, can be effectively maintained 
without social solidarity (‘asabiyya), which is the foundation of power. 
“Without ‘asabiyya the laws would be ineffective, for they are applied 
rightly only through ‘asabiyya.”"™ This is the real significance of the 
requirement of Quraishite lineage: '"Whoever is entrusted with the 
affairs of the Muslims must be of a people possessing a strong ‘asabiyya 
by which they predominate over other peoples of their time, so that 
they may secure the following of others and authority may be unified 
in protecting (the Community]. . . . Ibn Khaldün cites the opinion 
held by some, without directly refuting it, that when the Quraish lost 
their influence, the requirement of Quraishite lineage was no longer 
valid.“ 

Other qualifications are recognized (knowledge, moral probity, 
aptitude and experience, and sound physical condition), “ but these 
may be overridden in favor of effective influence based on 'agabiyya. 
Thus Mu‘awiya’s installation of his dissolute son Yazid as his succes- 
sor was justified, the interests of the Community being served by 
Umayyad solidarity. Witness by contrast the trouble that ensued from 
Ma'mün's nomination of All ar-Ridá, whom the Abbassids would not 
accept.“ 

On the other hand, Ibn Khaldün does not lose sight of the intended 
purpose, which is of course the promotion of Islam through application 
of the Shart'a. More important than the ruler's personal qualities is his 
relationship to his subjects: he must not only defend the peace but 


n Ibn Khaldün, Mugaddima, chap. iii, sec. 26; cf. Rosenthal translation, I, 414. 

n Ibid., chap. iii, sec. 24: “The Differences of Muslim Opinion Concerning the Laws 
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treat his subjects with equity and forbearance. The key to this is mod- 
eration and balance in the ruler’s character. By an excess of intelli- 
gence, for example, “he may impose on the subjects what they are 
unable to bear, because he perceives what is beyond their grasp.“ 

By the same token ‘asabiyya may be pushed to immoderate propor- 
tions and employed solely for the purpose of domination. When this 
happens, the Imam becomes a secular monarch, and this is what in 
fact progressively occurred in Islam during the Umayyad and early 
Abbasid period, until the later Abbasids were caliphs in name only.?* 
One recalls the similar view of Ibn Taimiyya that the Caliphate, after 
the first four (rdshidün, “rightly guided") incumbents, existed only as 
a fictitious and anachronistic institution no longer filling its supposed 
function.” We have already referred to the Hanafi tradition according 
to which the Prophet predicted that the Caliphate would last only 
thirty years, after which it would become a tyrannical kingdom.” 
Taftazäni explains that this does not necessarily exclude occasional 
virtuous rulers such as ‘Umar b. 'Abdal'aziz from the category of 
caliph, but means only that as a rule the Umayyads and Abbasids were 
unworthy of the title. He further suggests the possibility of a distinc- 
tion between the usually synonymous terms “imam” and *'caliph" but 
admits that evidence for this is lacking. 

The implication of these views for the question of capacity appears 
to be that if the ruler either lacks the required qualifications or fails to 
fill the office successfully, he simply is not considered to be a caliph. 
This of course assumes that the Caliphate is not obligatory (though 
perhaps the Imamate, if distinguished, may be) and therefore simpli- 
fies the problem of capacity immensely by virtually denying that the 
problem exists; it is not therefore very helpful to us. 

Al-Ghazáli recognizes the usual list of qualifications for the Caliph- 
ate,9 but subordinates them to broader considerations. He proceeds 
from the assumption that “the authority of the caliph is primarily 
circumstantial, i.e., he has authority for what he does rather than what 


7 Ibid., chap iii, sec. 22: “Extreme Harshness is Harmful to Sovereign Authority 
and in Most Cases Undermines It”; cf. Rosenthal, I, 384. 
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he is.“ * This is essentially an application of the principle of public 
utility (maglaba). The purpose of Islamic government is to promote 
the Shari'a, with a view in turn to furthering the religious life of the 
citizens. When we speak of the right ordering of religion we mean that 
state of knowledge and piety which are only attained with a healthy 
body, preservation of life, and assurance of the necessities of living.... 
[These] cannot be established without an obeyed ruler [sultdn].** 
Here enters the power element as a qualification. The important con- 
sideration in choosing a ruler is his ability to preserve security: 


Indeed I say that, after the death of the imam, should there be 
only one Qurayshite who commands obedience and following, 
then he should assume the Imamate. ... His Imamate would 
be lawfully contracted and obedience to him would be obliga- 
tory, for he would assume power by virtue of his power and 
qualifications, and to oppose him would cause civil strife.** 


Power, of course, may rest not with the caliph himself, but with 
others nominally subordinate to him, and this is permissible: 


The point in brief is that we are mindful of the characteristics 
and qualifications of the sultans, with a view to attaining the 
public welfare. If we were to pronounce the waldyas void, the 
public interests would be completely nullified. How would the 
capital be used up in quest of the profit? Rather, the waldya is 
now only the consequence of power, and whomever the holder 
of power swears fealty to, is the caliph, while whoever exercises 
unrestrained power, while remaining [nominally] obedient to the 
caliph through the khufba and coinage, is a sultan, exercising 
rule and justice throughout the land by an effective waldya.“ 


So as not completely to neglect the qualities of knowledge and vir- 
tue, Ghazäll permits a ruler to depend for them on others, that is, the 
'ulamá'.9 From this and the foregoing, the view has been advanced 
that Ghazáli distinguishes between the person of the caliph and the 
office of the Caliphate, the latter being separable into its institutional, 
constitutional, and functional aspects, represented respectively by the 
caliph, the sultan, and the 'ulamá'—the essential object being only to 

®© Leonard Binder, Al-Gbhazäh's Theory of Islamic Government," Muslim World, 
XLV (July, 1955), 231. 

* Ghazali, Igtisad, p. 105. 

= 7 bid., pp. 106-107. 

9 Thya’ ‘Ulam ad-Din (Cairo, 1289 H.), II, 130. 

* Ghazalt, [gtisdd, p. 107. 
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ensure that these roles are filled effectively by one party or another.** 
One might add that a similar idea was expressed by Nasir ad-Din 
Tüsi*? and, less directly, Ibn Taimiyya.” 

This may be reading too much into Ghazàli's opinions. It must be 
remembered that Ghazàli is ready to waive all qualifications but power 
on the part of the ruler and his associates if the only alternative is civil 
strife. This is particularly clear from a reading of his famous passage in 
the Igtiséd in which he asks: 

Which is better—to say that the judges are dismissed, appoint- 
ments void, marriages not lawfully contracted, all transactions 
of the governors of every corner of the earth without effect, and 
all the people living in sin—or to say that the Imamate is validly 
contracted . . . ?% 


There is no reason given in this passage for us to suppose that the 
judges or governors will be properly qualified, any more than the 
imam. The latter’s function of enforcing the Sharr'a has been reduced 
to the mere maintenance of the formal structure of the legal institu- 
tions which are all theoretically delegated and subdelegated from him. 
Originally the personal requirements for the office of caliph were justi- 
fied as a guarantee that a righteous influence would be exerted down- 
ward from the apex of the governmental pyramid upon the lower 
offices. Now this influence is gone, and the judges and governors must 
be depended upon to supply their own moral inspiration. But the 
pyramid structure of delegations which Ghazüäll seeks to maintain was 
in the first place predicated on the assumption that this could not be 
expected. In waiving the personal qualifications of the ruler, Ghazali 
abandoned the letter of the law for what was supposed to be its spirit, 
but this appears to have been in vain, since the qualifications were the 
guarantee of the spirit. The desire to avoid violence has overridden all 
other considerations, and power has become the dominant element in 
the determination of the caliph's capacity. 


* Binder, "Al-Ghazált's Theory . . . ,” of. cit., p. 241. 

0 A khlag-i-Naàgiri (lith. 1883), pp. 410-411, quoted by Gibb in Lew in the Middle 
East, Khadduri and Liebesny, eds. (Washington, 1955), p. 25; see also Gibb, “Some Con- 
siderations on the Sunni Theory of the Caliphate," Archives d' Histoire du Droit Oriental, 
III (1948), 405. 

* Laoust, Essai, 315-317. This is but a step toward a recognized separation of 
religious and ruling institutions, reflected in Persian theory. Cf. Ann K. S. Lambton, 
“Quis Custodiet Custodes?”, Studia Islamica, V (1956), 125-148. 

*! GhazAl, Igtisdd, p. 107. 
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This tendency finds considerable support in the familiar pronounce- 
ments that the imam need not be the most excellent" of his time” 
and that different qualities in the candidate are most important in 
different circumstances.“ It is nonetheless conceded that the electors 
normally must choose the best qualified candidate. The first four 
caliphs are said to have been the most virtuous members of the Com- 
munity in the order of their succession. ‘‘If the Khalifate had not been 
Abū Bakr's right, the Companions would not have agreed to him.“ * If 
only one candidate is qualified, says Mawardi, the electors are bound 
to choose him, and the actual exercise of such a choice, while necessary 
as a recognition of his capacity, does not signify any discretion on the 
part of the electors.* 

The secondary or public bay a, furthermore, is equally a recognition 
of fact. By it the Community acknowledges that a man of capacity has 
been duly determined by the elector or electors. The act has only a 
declaratory significance, and therefore it follows as a matter of course. 
Itis a useful means of avoiding possible confusion, but if it is dispensed 
with or even refused, the duty to obey still stands. Máwardi cites the 
example of ‘Umar, who became caliph by Abū Bakr's designation 
without benefit of ha a.“ 

Taftazáni explains that the one who is equal to the most excellent 
in virtue (but) less fit as to knowledge and practice may be more ex- 
perienced . . . and more able to perform the necessary duties, espe- 
cially whenever the appointment of the less excellent is better for 
warding off evil and removing the outbreak of sedition."*" While less 
excellent," in other words, he is more effective, and for this reason has 
a greater claim to capacity.“ Similarly Mawardi states that an inferior 
designee, once installed, is not removed by the appearance of a more 
qualified candidate.” The implication is that to retract would only 
produce confusion; thus the public welfare is protected more effec- 


Elder, Commentary, p. 149. The doctrine was primarily used as a defense against the 
criticisms of the Shi ĩtes. 

* Ibid.; Abū Ya'l&, Ahkâm, p. 8; Ibn Jam a, Takrir, p. 357. 

* Elder, Commentary, p. 143; see also Ash'art, [bdna, pp. 92-95. 

* Maward!, A Ram, p. 9. 

9 Tbid., p. 12. 

m Elder, Commentary, p. 149. 

* This is not entirely consistent with the statement of NasafI and other Hanafis that 
the Caliphate lasted only thirty years, unless, as suggested before, the Imamate and 
Caliphate are distinguished. 

* Maward!, A Ram, pp. 8-9; also Baqillini, Tamhid, p. 182. 
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tively by retaining the incumbent, and in that sense his capacity is 
recognized. None of these writers denies that the person best fulfilling 
the ideal requirements should be chosen when practicable, but the 
important point is that even when this is not practicable, the prime 
consideration of capacity is not theoretically violated. A line of reason- 
ing that assumes that whoever is chosen has, ipso facto, the greatest 
capacity no doubt seems highly sophistical, and yet this is quite in 
keeping with the Sunni jurists’ tendency to seek theoretical justifica- 
tion for the record of history. 

The notion that might makes right, which is the final absurdity in 
any constitutional system, is well represented by Badr ad-Din b. 
jJamá'a (d. 1333), a leading Sháfi'ite jurist in Cairo during the period of 
the puppet Abbasid regime in Egypt under the Mamluks. Ibn Jamá'a 
has been said to have sought, by an extreme extension of the doctrine 
of necessity, to make the classical formula of the Caliphate applicable 
to the Sultanate.!^" His free use of the terms imdm, khalifa, and suljan 
virtually interchangeably lends particular credence to this view. 

Imamates (or, apparently, rulership in general), says Ibn Jamä'a, 
may be of two kinds: that of selection (ibhtiyár) and that of conquest 
(gahr). His brief exposition of the imamate of selection is along ortho- 
dox lines—with the usual necessary qualifications, procedures to be 
followed in choosing between equally qualified candidates, and so forth 
—adding only an exceptionally strong injunction against the slightest 
disobedience. His remarks on the “imamate of conquest," on the 
other hand, read like Ghazäll's view of the sultan, extended one step 
further by being applied to the imam himself: 


If the Imamate is vacated and someone ordinarily ineligible 
seeks it, and conquers the people by force of arms, even without 
a bay'a or designation, his bay'a is considered contracted and he 
must be obeyed, in the interests of the order and unity of all 
Muslims. It does not matter if he is ignorant or evil-doing on the 
whole. If the Imamate is contracted by power and force to one 
person, then another arises and defeats the first by force of 
arms, the first is deposed and the second becomes imam, for the 
reasons we have given concerning the interests and unity of the 
Muslims. This is why Ibn ‘Umar said, “We are on the side of 
the victor.e 


10 H. A. R. Gibb, Constitutional Organization,” in Khadduri and Liebesny, eds. 
Law in ihe Middle East, p. 23. 

19! Ibn Jamá'a, Takrir, pp. 356-358. 

16 Tdid., p. 357. 
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It should be recalled that although caliphs by Ibn Jamá'a's time had 
long been made and unmade by force, and accepted accordingly, not 
since the reign of al-Ma'mün five centuries earlier had a caliph in- 
stalled himself by force that he could call his own; subsequently it had 
always been the amirs, sultans, and other kingmakers who played this 
role—the caliph being no more than the nominal beneficiary of the 
imposed bay a. 

Ibn Jamá'a surely did not overlook the distinction between caliph 
(usually synonymous with imam) and sultan, but presumably thought 
the distinction unimportant. By transferring the might-makes-right 
reasoning from the sultanate (where Ghazäll applies it) to the caliph- 
ate he may indeed have intended to indicate that the latter no longer 
deserved any measure of formal dignity not accorded to the former, 
beyond mere existence in office for the purpose of granting such an 
appearance of legitimacy to operations of the government as popular 
expectations required. 

This reasoning served less to raise the dignity of the sultan than to 
acknowledge the unimportance of the caliph’s special character. The 
passage quoted above may be taken not as an invocation of necessity 
in the sense of a repugnant last resort but as a practical recognition 
that force is essential to all authority, and that it matters little 
whether such force is styled Caliphate or Sultanate. 

This approach, of course, renders the original theory of capacity in 
the Caliphate meaningless. Once the capacity of the elector and that of 
the candidate are determined solely by considerations of expediency— 
let alone by bowing to the inevitable—the very notion of capacity 
loses all significance. The real foundation of authority will then depend 
on the unspoken attitudes and expectations of the public mind, and 
power will become legitimate authority whenever it is generally ac- 
cepted as such. If the attitude is one of submissive resignation—as it 
appears to have been in later Abbasid and Mamluk times—power will 
be easily accepted. Virtually any working system of government could 
follow from a theory of capacity, in accordance with whatever process 
actually determines capacity. 

But it should not be concluded from this that the idea of capacity as 
the basis of authority has no significance of its own. The idea that 
might makes right is not a principle of authority but its very denial. 
Authority is a normative conception, which in Islam further means a 
moral conception, and therefore capacity for authority implies a moral 
definition of capacity (although, as we have seen, the element of power 
must also be present). Power has no moral quality, although it may 
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affect morality’s fortunes. In stipulating that the parties to the con- 
tract of the Imamate must have a certain capacity, the juristic theory 
was logically bound to consider the moral content of that capacity as 
absolutely essential. It might be reduced by force of circumstances, 
but it could not be eliminated. Power is also a necessary ingredient, 
but it cannot be the exclusive one. When it becomes exclusive, by 
definition the result is anarchy, tempered only by the public attitude. 
Whether and under what circumstances the imam could be removed 
from office was, to be sure, the subject of widely differing views at 
different times among the jurists. The historical tendency was to move 
away from the early presumption that physical or moral incapacity 
disqualified the imam and necessitated his removal—a view expressed 
by al-Baqillanf™ and to a lesser extent even by Mawardi!™—toward 
the presumption of absolute submission made by Ghazalf'™ and Ibn 
jJamàá'a.!^* The arguments back and forth and the implications of the 
tendency toward quietism have been amply discussed by many Orien- 
talists and need no repetition here. It needs only be noted that while in 
time the issue of obedience to tyranny as a matter of moral duty was 
largely resolved by the doctrine that the subjects should submit as 
long as they were not commanded to commit sin, the more significant 
aspect of the question—whether the oppressive ruler possessed legal 
capacity for his office—was more difficult. The theories of Ghazali and 
Ibn Khaldün discussed above should be reviewed in the context of the 
question of capacity, the issue being whether interpretation of the 
Shari‘a really had any relevance to the type of rule prevailing in the 
later Abbasid period. Ghazali thinks so; Ibn Khaldün thinks not. 


E. Conclusion 


The juristic theory of the Caliphate was not of course the only 
vehicle of systematic political thought in medieval Islam, and prob- 
ably not the most sophisticated. With the decline in the historical 
fortunes of the Caliphate it was natural that other modes of specula- 
tion less bound up with the juristic categories of thought should rise in 
importance. For the lawyers’ role had been principally to find legal 
justifications for historical faits accomplis, reconciling the various 


19 Bagillint, Tamhid, pp. 186-187. 

14 Maward!, A hkdm, pp. 25 ff. 

1% Ghazalt, 7kyà', II, 130; Igtizad, p. 107. 
1 Ibn Jama a, Takrir, p. 357. 


IDEALISM IN THE JURISTIC THEORY OF THE CALIPHATE 53 


practices that obtained with the Sunna of the Ráshidün caliphs when- 
ever possible or appealing to the doctrine of necessity when not. Even- 
tually this could only lead to a mass of fictions and sophistry, to over- 
reliance on the spiritual significance of the caliph’s office and person, 
and on the pietistic rectitude of doctrine irrespective of practice, and 
eventually to acknowledgments such as Ghazali’s that the theory was 
inadequate. 

In these circumstances the secretarial-administrative and the Neo- 
platonist schools of writers came into greater prominence—the one 
advancing a concept of functional ethics according to which the indi- 
vidual’s conscience was to be conditioned by his social position in the 
hierarchy of authority,” the other seeking to fit the ideal of the phi- 
losopher king into an Islamic mold, s and both concentrating on the 
theme of the dependence of all subordinate classes on the benevolence 
of the ruler, whoever he might be. But these theories were constructed 
with little direct reference to either the Shari‘a or to the Caliphate. 
Their ethical and philosophical content was more Persian and Greek 
than Islamic; e the most that can be said is that they were conceived 
by Muslims and therefore products of an Islamic culture. 


1% E.g., Ibn Qutaiba, Lynn al-Akhbar. 1: Kitab as-Sul(dn (Cairo, 1925); Niz&m al- 
Mulk, Siyaset Nameh (French tr., C. Schefer, Síasset Nameh, Paris, 1893); Ghazali, 
Nagikat al-Mulak (Teheran, 1928) and pp. 131-141 of T. ‘Ulam ad-Din, II. For 
secondary sources see G. Richter, Studien sur Geschichte der dlteren arabischen Fürsten- 
spiegel (Leipzig, 1932); Ann K. S. Lambton, The Theory of Kingship in the Nagſhat 
al-Muldk of Ghazälf, The Islamic Quarterly, I (1954), 47-55; Ishaq Musa al-Huseini, 
The Life and Works of Ibn Qutayba (Beirut, 1950). 

19 E.g., Abu Nasr al-Farab!, Ara’ Aki al-Madina 'l-Fadila (Cairo, 1323 H.; German 
tr., Friedrich Dieterici, Der Musterstaat von Alfarabi, Leiden, 1900) and as-Siydsdé al- 
Madaniyya (Hyderabad, 1346 H.); Naşir ad-Din Tüsi, A K g- i- Napiri (lith. 1883); 
Jalal ad-Din Dawwünt, Akhläg-i-Jalali (tr. W. F. Thompson, Practical Philosophy of 
the Muhammadan People, London, 1839). For secondary sources see Lambton, “Quis 
Custodiet Custodes?", Studia Islamica, V (1956), 125-148; Leo Strauss, Persecution 
and the Art of Writing (Glencoe, Illinois, 1952); H. K. Sherwani, Studies in Muslim 
Political Thought and Administration (Lahore, 1945); Erwin Rosenthal, “The Place of 
Politics in the Philosophy of Al-Farabi,” Islamic Culture, XXIX (1955), no. 3; Carra 
de Vaux, Les Penseurs de l'Islam (Paris, 1926), IV, 7-18; Ibrahim Madkour, La place 
d'al-Farabi dans l'école philosophique musulmane (Paris, 1934), pp. 182-92. 

!** Gardet and Anawati take note of this fact in their Iniroduction d la théologie musul- 
mane (Paris, 1948), pp. 318-324. The philosophy of Farabi, Avicenna, and Averroes, 
they observe, tended to coincide with Islamic religious dogma only where the latter 
offered no challenge to reason; in fact, theology and philosophy operated each as a 
thought system sufficient within itself and taking little note of the other except as an 
antagonist. 
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Thus while the secretaries’ and philosophers’ general contribution to 
political thought in Islam was an important one, and indeed may 
better reflect the political attitudes and expectations of medieval 
Muslim society than do the constitutional theories of the Caliphate, 
they did not offer a specifically Islamic interpretation of the problems 
of power and authority. It is therefore not surprising that Muslim 
modernists of recent generations, in their search for antecedents for a 
revived religious society, should interest themselves in the Caliphate 
(more particularly, the Ráshidün caliphs) rather than in the pious 
sultan or the philosopher king. 


III 
Sardo 


IDEALISM IN TRADITIONAL 
JURISPRUDENCE 


For modernist reformers the Caliphate is only a means to an end. That 
end is the application of the Shari'a and, today, its rejuvenation. An 
examination of constitutional theory thus leads directly to a considera- 
tion of the spirit in which the law itself has been conceived; and the 
extent to which law has been regarded as a humanistic enterprise bears 
on the character of the source of authority of the state. 

Modern reformism has sought to identify a principle of dynamism in 
the Shari'a by which to loosen the grip of rigid and all-inclusive finality 
that has characterized orthodox jurisprudence since the third century 
of Islam. This effort—strikingly represented by Rashid Rid, but also 
by more cosmopolitan minds such as the Lebanese Muslim lawyer 
Subbi Mabmasàni! and the former president of the Egyptian Council 
of State ‘Abdarrazziq as-Sanhürit—assumes that the great jurists of 
the early period of development and indeed throughout Islamic his- 
tory, when properly understood, will be seen to have had a dynamic 
view of the Shari'a. The element in their jurisprudence which the 
modernists have particularly seized upon as the basis for dynamism 
and humanism is the notion of maslaha (welfare, benefit, utility). Chief 
among the classical jurists cited in this regard are Al-Ghazali (d. 
A.D. 1111), Ibn Taimiyya (d. A.D. 1328), and Najm ad-Din Taufi 

1 See particularly his Falsafat a(-Tashri fi 'l-Islim (Beirut, 1946; English translation 
by Farhat J. Ziadeh, The Philosophy of Jurisprudence in Islam, Leiden, 1961), and his 
article "Muslims: Decadence and Renaissance—Adaptation of Islamic Jurisprudence 
to Modern Needs," Muslim World, XLIV (1954), 186-201. 

3 See his Le Droit musulman comme élément de réfonte du code civil égyptien" in 
Introduction à Pude du droit comparé: recueil d'études en honneur d Edouard Lambert 
(Paris, 1938), II, 621-642; also “Wujab Tanqth al-Qandn al-Madant al-Migrt" (“The 
Need for Revision of the Egyptian Civil Code”), Majallat al-Qdnan wa ’I-Igtisdd, VI 
(1936), 3-144. See below, pp. 218-219. 
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(d. A. p. 1316). It is notable that all these jurists lived well after the 
definitive evolution of the four orthodox schools, and that both Ibn 
Taimiyya and Tauff held eccentric views. 

Like the traditional doctrine of the Caliphate, traditional jurispru- 
dence was closely tied to its theological foundations. Here, however, 
we are concerned not so much with a disregard for the positive impor- 
tance of institutionalizing and formally recognizing the rules of con- 
duct, as with an insistence on minimizing the influence that human 
faculties can have on the content of the revealed Law in the process of 
its interpretation. 

An idealism of the kind discussed in the preceding chapter did in 
fact exist in the minds of certain pious scholars whose conception of the 
law was wholly bound up with its religious origins to the exclusion of 
its modes of application. The significance of this view will be consid- 
ered briefly below. But it did not dominate the theory of jurisprudence 
as it did constitutional theory. The administration of justice was in the 
hands of scholars to an extent sufficient to ensure that the science of 
jurisprudence would treat the Shari'a as a practical instrument to be 
applied to actual cases. Whether theory actually kept pace with prac- 
tice is another question; the point remains that great efforts were made 
to work out methods of interpretation which were presumably suitable 
for application. Where the idealist spirit made itself most strongly felt 
was in the jurists’ concern that these methods should not distort the 
true substance of revealed values. 

It is in examining the modernists’ treasured concept of maslaka, 
particularly in the hands of Ghazáli, Ibn Taimiyya, and Taufi, that we 
can best assess this idealist concern, since the technique of istislah 
(judgment on grounds of welfare or utility) was the most liberal prin- 
ciple of legal interpretation in traditional currency, and the one in 
which human value judgments were allowed their widest role. If these 
value judgments were suspect and circumscribed even with regard to 
maslaka, as we shall suggest they were, then the same can be said 
a fortiori of the system of legal interpretation as a whole. 

The first task is to set forth the general theoretical principles accord- 
ing to which law was traditionally conceived: the divine (as opposed to 
natural) source of law, the law’s function, its relation to religious 
values, and the extent to which its rules are accessible to human intelli- 
gence. The role of human judgment in applying the nontextual sources 
of law (analogy and consensus) will then be examined, followed by a 
discussion of maslaha. 


IDEALISM IN TRADITIONAL JURISPRUDENCE $7 


A. The Religious Nature of Law: General Principles 
1. The divine source of law 


Both natural and divine law doctrines assume that right and wrong 
are not a matter of relative convenience for the individual, but derive 
from an eternally valid standard. This stand is ultimately independent 
of human cognizance of it or adherence to it. 

Both also assume, though on different grounds, that men are capable 
of learning the true nature of right and wrong, and that having done 
so, they can elaborate their knowledge rationally and apply it to con- 
crete situations. 

Beyond this base of agreement, however, theories of natural and 
divine law diverge. The first distinction is a normative one. Natural 
law is supposedly inherent in the nature of the created, finite, material 
world. What men ought to do or not do follows from the reality—what 
is—of nature; self-fulfillment comes only from performing their “nat- 
ural" functions. Modern positivists object that this derivation of the 
“ought” from the “is” lacks a logical connection. It can be made to 
have logical sense only if we assume one of two things: (a) that strictly 
on grounds of material self-interest or practicality, the wise man 
chooses to follow certain broad principles of ethical behavior in order 
to maximize his personal satisfactions and to escape unwelcome nat- 
ural consequences of contrary conduct; or (b) that behind the concept 
of obligation to conform to “nature” is an ulterior imperative of a 
religious or mystical character: God, or conscience, commands this 
conformity. In this case the sanction is a spiritual one. The first of 
these two alternatives is not much removed from the ethics of simple 
utilitarianism, except for the fact that it purports to look further afield 
than the more or less immediate situation for its determination of what 
enlightened self-interest really is. 

Divine law, on the other hand, does not depend on an assumption 
that right and wrong are inherent in nature. They are simply creations 
of God’s will, directly applied to the circumstances of human behavior 
and having nothing in particular to do with nature as a universal 
ordered system. God commands men to act in certain ways by directly 
communicating His will to them, by textual revelation; He does not 
simply command men to look into the world of creation and find rules 
of behavior there. 

To the religious mind, inasmuch as nature is God’s creation, if God 
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commands men to conform to nature, then natural law is a form of 
divine law, and nature is a form of revelation. But this is so only by 
derivation. The difference is a vital one, and it is most appropriate to 
use the term “divine law” to denote directly revealed, textual law as 
opposed to law revealed implicitly through nature. Divine law is 
formed in a spiritual rather than material mold; it is extranatural, and 
logically precedes the creation of nature itself. 

The second difference is an epistemological one. Since natural law is 
supposedly implicit in the created world, it can be known through the 
same human faculties by which natural phenomena are known: sense 
perception and reason. The basis of obligation may be nonrational, 
that is, religious, but the rules of conduct themselves have a rational 
substance. 

Since divine law is based on explicit divine commands, and comes 
not from nature but from beyond it, knowledge of it cannot come from 
reasoned observation of the created world but from study of the re- 
vealed texts. Such study is itself rational, but is much more limited in 
scope than the study of nature, for it has a large body of substantive 
rules of conduct which it must accept a priori, whereas in natural law 
all substantive rules must be logically or empirically derived. In divine 
law reason must resist the urge to penetrate beyond its appointed 
sphere of deductive elaboration, under the surface of the revealed rules 
in quest of their ultimate rationale. 

The normative difference between divine and natural law is mean- 
ingful only in religious terms. The epistemological difference, which 
follows from the normative one, is significant for the objective study of 
legal theory quite apart from theology. Regardless of why one accepts 
human or inanimate nature or religious texts or anything else as a 
source of recognizable obligations, the fact that he accepts one rather 
than the other is important. Does the jurist base his rational analysis 
on the traditional textually revealed sources, keeping within their 
confines, or does he allow his speculation to wander wherever reason 
and curiosity may lead it? When the question is put this way it is 
irrelevant what religious commands and sanctions lie behind each 
system. What matters is how much of thelaw is placed beyond discus- 
sion and how much is left to discretion. 

Ash'arite theology, which came to prevail over that of the Mu'ta- 
zilites as the accepted Sunni orthodoxy after the tenth Christian cen- 
tury, gave support to the divine rather than natural law conception 
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on both normative and epistemological grounds. The Mu'tazilites 
emphasized God’s ominiscience and justice; the Ash‘arites emphasized 
His omnipotence and absolute will. The Mu'tazilites conceived of the 
universe as a rationally integrated system governed by laws of cause 
and effect, which God had created and set in motion once and for all. 
The Ash‘arites, refusing to accept any implied limit on the will or 
power of God, denied the existence of an inherent order of any kind in 
the universe by which it might be characterized as natural or rational. 
By a doctrine of continuous divine creation and recreation they held 
that the processes of the universe are essentially miraculous, and that 
what passes for continuity and causality is no more than the habitual 
regularity, or, in the Qur'ánic phrase, “custom,” of the Creator (sun- 
nat Allah) Likewise, as theistic subjectivists combating the objec- 
tivism of the Mu'tazilites and the philosophers,‘ they held that good 
and evil have no intrinsic quality of their own but are simply products 
of the Divine Will conveyed in Revelation and systematically elabo- 
rated in the Shari'a. Accordingly there is really nothing for men to 
learn in the moral sphere except the revealed obligations, which have 
no foundation in a natural order in the world, nor in a natural order in 
the human personality, nor in a rational order of justice. Right and 
duty are conceivable only in terms of God's command, and perceptible 
only within a submissive spirit. Thus Al-Ash‘ari explained the ortho- 
dox (“‘Sunnite’’) position of his time as follows: 
They believe that there is no good or evil on earth, except what 
God wishes; and that things are by the wish of God, as He has 
said, *But wish it ye shall not, unless as God wisheth it," 
[Q. 1xxxi:29] and as the Muslims say, “What God wishes is, 
and what He does not wish is not.“ 


The problem of free will was accordingly simplified. Free will does 
not exist, since natural causality itself is denied, even in the secondary 


* Duncan Black Macdonald, Development of Muslim Theology, Jurisprudence, and 
Constitutional Theory (New York, 1926), pp. 204-205; by the same author, Aspects of 
Islam (New York, 1911), pp. 136-137; also Tor Andrae, Die Person Muhammeds in 
Lehr und Glauben seiner Gemeinde (Uppsala, 1917-18), pp. 92-123. 

George F. Hourani, “Averroes on Good and Evil," Studia Islamica X VI (1962), 15 
and passim, 13-40; by the same author, “Two Theories of Value in Medieval Islam," 
Muslim World, L (1960), 269-278. 

5 Magdlat al-Isldmiyyin wa 'khtilaf al-Musallin, cited by Walter C. Klein in his 
translation of Al-AS‘ars’s Al-Ibdnah ‘an Usal ad-Diydnah (American Oriental Series, 
Vol. 10, New Haven, 1940), p. 31. 
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sense that causes may produce effects by virtue of a power with which 
God endows them.* But neither the nominality of ethics nor the divine 
determination of men's actions need diminish the moral responsibility 
of the individual, given the sweeping transcendentalism and divine 
voluntarism of the Ash'arite position. The individual is responsible by 
virtue of divinely created acquisition“ (kasb)—not acquisition of 
immediate capacity of choice in his actions, which is the sense in which 
some of the Mu'tazilites used the term, but simply acquisition of 
responsibility in the life hereafter for his actions. God doeth what he 
will, and giveth and taketh away. 

In terms of practical psychology and behavior, this is a sweeping 
overstatement. God's custom" was assumed to be unchanging, as it 
must be if life is to go on. His commands expressed in the Sacred Law, 
if not ultimately natural in any philosophic sense, were considered in 
practice to be responsive to human needs and to common sense. As for 
the doctrine of predestination, Muslims, like Calvinists and modern 
scientific determinists, were quite capable of treating it as the theologi- 
cal abstraction it was. But we are concerned with the intellectual 
spirit and methods of Islamic jurisprudence. These could not entirely 
escape the influence of the Law’s theological underpinnings, which 
proclaimed that reason is essentially irrelevant to the substance, 
determination, and obligatory character of moral principles. 


2. Pietist and practical attitudes toward law 


The prime purpose of the Sharl'a is to provide men with a criterion 
of distinction between good and evil.’ Its function is therefore insep- 
arable from the function of religious revelation, of which the Shart'a is 
a part. The question of the origins and ultimate authority of the Law is 
a theological one, and the individual's legal obligations are religious 
obligations as well. 

Nonetheless legal and religious obligations are not identical, and 
scrupulous adherence to the law is not sufficient by itself to assure 
salvation for the individual. The law limits itself to external behavior, 
while the truly religious spirit is a matter of inward intention. It might 
be said that since law is an expression of religiously ordained obliga- 
tions and a religiously “true” distinction between good and evil, in its 
original form it is identical with religious morality; but in such a form 
it is not law. The distinction between piety and justice, or between 

Louis Gardet, La Mesure de notre liberté (Tunis, 1946), pp. 18-21. 


? Qur'ün xxv:1: “Blessed is He who hath revealed unto His slave [Mubammad] the 
criterion [of right and wrong], that he may be a warner to the peoples." 
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moral truth and rules of behavior, draws the line between religion and 
law. Within the definition of law there are other distinctions that can 
be drawn which, taken together, provide a descending scale from the 
ideal to the existential: the law may be conceived as an eternal set of 
rules, as the revelationary verbalization of those rules, as human 
understanding of the verbalization, as a set of logical derivations from 
what is understood, and finally—wherever logical derivation is 
thought to fail to provide for given situations—human value judg- 
ments. 

But since the law, if distinct from ultimate religious truth, is still 
considered to be derived from it, it is the concern of jurists to find ways 
to minimize the possibility that the original revelationary basis will be 
distorted in the process of interpretation. This is done by regulating 
this process as carefully as possible. It being the function of law to 
provide a revealed distinction between good and evil, the object of the 
jurists’ rules must be to ensure that the distinction will not, through 
the distortions of interpretation, come to be based on human tastes 
and preferences.® 

There is for this reason a great deal of difference between the use of 
deductive logic and the use of human value judgments. The former 
accepts revelation as axiomatic, the latter provides its own axioms. 
The difference between these two methods is the prime consideration 
in discussions on giyds (analogy) and the related concept of maglaba, as 
we shall see. The rules formulated to govern qiyds and maşlaha, as legal 
techniques, reflect the theological principle involved: that man must 
rely on revelation to know good from evil. In the same spirit, the rules 
governing interpretation of the Qur'ün and hadiths, the elaborate 
philological studies, and the examination of the chains of authority by 
which hadiths were transmitted are all designed to provide the most 
authentic possible determination of the content of the revealed com- 
mands in such a manner as to eliminate speculation, which would be 
presumptuous value judgment.“ 


* See Octave Pesle, Les Fondements du droit musulman (Casablanca, n.d.), p. 106, for 
discussion of this question. But, observes Pesle, “God, in taking an interest in man, is 
called on to grant him many sacrifices.” Again: “Let us not forget that the word of God 
addresses itself to man and that in fact it is the latter who gives it impulsion. The Law, 
whatever high idea one may conceive of it, fatally implies a cooperation of man with God” 
(ibid., p. 114). 

* Thus for example the hadith: “Every new law is an innovation; every innovation 
is a deviation [from the sacred path], and every deviation leads to eternal hellfire” 
(quoted by Ahmad Sakka, De la souveraineté dans le droit public musulman sunnite 
[Paris 1917], p. 55). 
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It is this derivation of law from a higher source that causes Vesey- 
Fitzgerald to remark that the whole Shari‘a is a formalized system of 
equity in the Western sense of the word. The formalism of the system, 
he observes, served the Community as a barrier against tyranny, since 
it was more difficult for the ruler to manipulate a rigid system of divine 
law than a flexible man-made one.!“ But formalism, it must be re- 
membered, protects the law not only against conscious attempts at 
manipulation but also against any involuntary tendencies to distort 
the divine sources in the process of interpretation. 

Although the concept of law is necessarily on a lower level than the 
concept of piety because it is limited to rules of external behavior, 
many jurists were acutely conscious of its theological origins, and of 
the fact that law was not only an instrument for human use but an 
imperfectly grasped expression of God's will, and that its ultimate 
sanction was religious. For this reason, while conveniently distinguish- 
ing as jurists between “rights of God" and “rights of man," they could 
remember that from the theological point of view the latter were also 
*rights of God." For the same reason some jurists sensed that there 
was something inevitably, almost tragically, profane about interpret- 
ing and applying the Shari'a. The Law finds its source in a set of reli- 
giously ideal relationships independent of the material circumstances 
in which it is to be applied; the ideal of its observance by man lies not 
in scrupulous performance of external obligations but in the inner 
spirit of devotion with which he performs those actions. It is this spirit 
of piety rather than mere justice that the religious sanction takes into 
account, and this is what is meant when it is said that outward per- 
formance, for example, of ritual duties ( ibdddt), gains nothing for the 
individual unless accompanied by sincerity of intention (husn an- 
niyya); in fact, it would probably not be denied that the same rule 
applies to social transactions as well as to ritual. 

This awareness of the potential gulf between piety and justice, and 
between the law as a revelationary command and as it is imperfectly 
understood, appears to have contributed to the well-known reluc- 
tance of many jurists to accept positions of judicial administration. 
These persons felt, according to a recent study of the question, that by 
accepting office they would only become responsible before God for the 


1* “Nature and Sources of the Sharl'a," in Khadduri and Liebesny, eds., Law in the 
Middle East (Washington, 1955), pp. 105-106. Where the ruler could not alter the 
law, however, he could often by-pass it, being sanctioned in this by the flexibility of his 
powers of siydsa (political management). 
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corruption of the ideal of the Shari‘a that must inevitably accompany 
its interpretation and application.” 

The more practical-minded jurists, however, accepted the limita- 
tions of their profession, recognized that an external code of behavior 
was preferable to no responsibly interpreted code at all, and argued 
that the judge was to be commended in the sight of God and man for 
an honest effort.“ The sincere but mistaken mujtahid, according to one 
hadith, would be rewarded in heaven for his pains, while correct 
ijtihád would bring double reward.” These jurists and the first group 
appear to represent two general schools of thought, not only on this 
particular issue of externals, but also on the overall question of a theo- 
logical-pietistic versus a professional and systematic approach to law.“ 
These alternatives parallel the idealist and positivist possibilities in 
political theory discussed in the preceding chapter. 

Of course, if the view of the former group were to prevail, there 
would be no effective system of law at all. Who is to judge whether a 
given obligation is performed with sincerity of intention? The very 
term niyya, used in its legal rather than religious sense, does not truly 
signify sincerity of intention at all; it is merely a formal declaration by 
the believer of his intent to perform an act of ritual, so that it can be 
established that the act is done consciously as ritual, and not frivo- 
lously or with some other purpose in mind. Ironically, then, the very 


u N. J. Coulson, “Doctrine and Practice in Islamic Law: One Aspect of the Problem,” 
Bulletin of the School of Oriental and African Studies, X VIII (1956), 211-226. See also 
H. F. Amedroz, “The Office of Kadi in the Ahkam Sultaniyya of Mawardi," Journal of 
the Royal Asiatic Society [J RAS] (July, 1910), 773-776. 

u The celebrated instructions of ‘Umar, the second caliph, to his gdd$ admonish the 
latter to do his best with full confidence: God concerns himself with your secret char- 
acter and leaves you to follow appearances. . .. For when a man’s conscience towards 
God is clear, God makes his relations with man satisfactory; whereas if a man simulate 
before the world what God knows that he has not, God will put him to shame" (D. S. 
Margoliouth, Omar's Instructions to the Kadi, JRAS [April, 1910), 312). 

13 T, Goldziher, “Über eine Formel in der jüdischen Responsenlitteratur und in den 
muhammedanischen Fetwas," Zeitschrifte der Deutschen Morgenlindischen Gesellschaft, 
LIH (1899), 649. 

M Coulson, throughout the article just cited (note 11), refers to the religiously oriented 
group as the “idealist” school and to the practical-minded as classical.“ The attitude 
of the latter is well expressed in a passage by the Shäfi' ite jurist Al-'Izz b. ‘Abd as- 
Salim: “All obligations refer to the interests of God's creatures in this world and the 
next. God is not in need of people's worship, nor is He benefitted by the obedience of 
those who obey, nor harmed by the disobedience of those who disobey” (Qawd'id 
al-Ahkdm fi Masdlik al-Andm (Cairo, 1934), II, 70, quoted in Mabmas&ni, Falsafa, 
p. 170; Ziadeh translation, p. 106). 
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term that in one sense refers to something beyond the scope of law is 
also used in another sense to denote part of the outward formality 
itself. The niyya as a ritual declaration does not, and cannot, indicate 
the presence of niyya as an inward attitude.“ 

It is not clear whether the pietist attitude or the practical attitude 
contributed more to a systematization of the rules of legal interpreta- 
tion in such a way as to circumscribe the role of human value judg- 
ments. At first blush it might be supposed that the pietist, being more 
preoccupied with the theological foundation of the Shari'a, would be 
the more concerned with preserving its revelationary content, and 
therefore more ready to devise a methodology that would serve this 
purpose. On the other hand, since the pietist took a pessimistic atti- 
tude toward practical jurisprudence as a profession, he was perhaps 
less favorably equipped for the systematic reasoning it required, and 
more susceptible to the tendency to replace rigid formulas with what 
he flattered himself to be the dictates of his own piety or mystic in- 
sights, thereby introducing his own value judgments. 

The practical jurist, for his part, might be impelled by his desire to 
solve particular questions that arise from time to time, to accept a 
principle of convenience or common sense; on the other hand, irrespec- 
tive of his religious consciousness or lack of it, he was bound to see the 
need to systematize the rules of interpretation in defense of his own 
professional position, and in this case the only question is on what 
basis the systematization is to take place. Since perhaps by Sháfi'i's 
time—certainly by Al-Ash'ari's—the consensus was well established 
that the Qur’an and the Prophetic hadiths offered the most authorita- 
tive distinction between right and wrong, the systematizing legal 
theorist was more or less compelled to accept these as his fundamen- 
tals. 

In view of these alternative considerations it would be unreasonable 
to presume an association of either the pietistic or professional school 
of thought with a particular view of legal methodology. The historical 
evidence appears to be only fragmentary, and to the extent that it is 
available, it seems ambiguous. It is true, for example, that the Hanafi 
school, which enjoyed an official status under the Abbasids and Otto- 
mans, was the most liberal of the four madhdhib in admitting the 
claims of ra'y (opinion), in utilizing legal fictions (kiyal), and in setting 
aside strict analogies by the process of istiksdn (preference). Yet its 


1 Joseph Schacht, article “Niya,” Shorter Encyclopedia of Islam ISEN, p. 449. 
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founder, Abū Hanifa, is reported to have accepted a judicial post only 
after being flogged.!* Again, one writer attributes the more literalist 
and deductive methodology of the Mälikite and Sháfi'ite schools to a 
pietistic attitude, in contrast to the liberal methodology of the 
practical-minded Hanafis;!” but elsewhere we are told on good author- 
ity that Shafi'l himself—who was more than anyone else responsible 
for the systematization of methods of interpretation and securing the 
authority of formal Prophetic traditions—was seldom influenced in 
his conscious legal thought by material considerations of a religious 
and ethical kind" in contrast to Abū Hanifa and Malik; he consis- 
tently separated legal from moral concepts.“ Ghazali (a Sháfi'ite) is 
cited as typical of those “religious minds” that rebelled against an 
over-reliance on legal formalities at the expense of piety,!? and yet his 
own legal methodology is described as rigidly logical, and in fact his 
legal work al-Mustaşfā is prefaced with a study of logic.“ And Ibn 
Taimiyya, a keen religious revivalist who recognized that legal meth- 
odology was inseparable from a theory of prophecy, found formal logic 
of the Sháfi'ite type responsible for the rigidity and consequent moral 
stagnation. of the Shari'a. 

What the development of the system does apparently reflect is an 
assumption common to both the pietist and the professional schools. 
The former was disturbed by the disparity between law itself and 
religious spirit, while the latter accepted it. But both recognized an- 
other disparity on a lower level, within the scope of law: the disparity 
between the authority of axiomatic rules derived from revelation on 
the one hand, and the presumptuousness of human preferences, un- 
rooted in revelation, on the other. In other words, the authority of the 
Qur'án and Sunna was generally accepted by ijmd' and was not in 
question. Therefore, even when the more liberal schemes for qiyds and 
istiglah were put forth by some authors, the apologetic effort was 
always made to show that the proposed method did not really depart 
from the accepted cónfines of revealed values. How different this is 


18 Gustave E. von Grunebaum, Medieval Islam. A Study in Cultural Orientation 
(Chicago, 1947), p. 167. 

Y! Coulson, “Doctrine and Practice. . . ,” op. cùi., pp. 222 ff. 

18 Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950), p. 317. 

19 Schacht, article Sharra, SEI, p. 525. 

Henri Laoust, Contribution d une étude de la méthodologie canonique de Taki-d- 
Din Ahmad b. Toimiya (Cairo, 1939), pp. 4-5. 

n Ibid., pp. 7-9. 
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from the modern situation, in which apologists seek to show that 
Shari'a methodology does not really exclude humanist values! 


B. Qiyds 


Qiyds, or analogy, is the method of interpretation in which logical 
reasoning on the basis of the Qur'án and Sunna is generally accepted as 
fully legitimate. The procedures of analogy are designed to eliminate 
independent value judgments, although as we shall see this is not 
always possible in practice. Ideally, the concept of qiyds rests on the 
assumption that in a given rule revealed in the Qur'án or hadith, a 
particular attribute of the subject ruled upon is the governing consid- 
eration, and that by discovering what this attribute is, the rule can be 
systematically applied to other comparable situations. For instance, to 
cite the usual example, the Qur'anic ban on wine is clearly due to the 
consideration of intoxication, as is evident from the wording of the 
relevant passages.™ It is generally agreed that by analogy, any other 
intoxicating drink is also forbidden. By the same token, a hadith 
declares that a virgin not yet of age may be given in marriage only by 
her father or guardian;theQur'án, meanwhile, specifies that an orphan's 
property should be held for him until his coming of age. The Hanafi 
school of jurists resorted to the latter rule to aid in interpretation of 
the former, and reasoned analogically that the girl's minority was the 
determining element rather than her virginity; consequently a widow 
or divorcee not yet of age could remarry only by decision of her father 
or guardian, while an adult woman marrying for the first time could do 
so independently. 

The Maliki jurist Shihab ad-Din al-Qaräfi (d. 1285), an authority on 
methods of jurisprudence frequently cited by modern writers, defined 
giyds as establishing the applicability of a ruling in one case to an- 
other case on grounds of their similarity with respect to the attribute 
upon which the ruling is based.“ 

* Q. ji:219, iv:43, v:90-91. In iv:43, which was revealed before the definitive ban in 
v:90-91, Muslims are forbidden to pray while intoxicated “until ye understand what ye 
say.” Various badiths confirm the conclusion that intoxication is the guiding considera- 
tion. (See A. J. Wensinck, article Khamr, SEI, pp. 243-245; see also Mabmasüni, 
Falsafa, pp. 133-134. 

® The Sh&fi'is, on the other hand, drew a different analogy and reached the contrary 
conclusion that virginity was the determining element. 

u Tangi al-Fusal fi ‘Iim al-U sal, published as chapter 2 in Adh-Dhakkira, a collec- 
tion of Qar&fi's writings (Cairo, 1961), I, 119. 


IDEALISM IN TRADITIONAL JURISPRUDENCE 67 


This definition leads us directly to what is in principle the starting 
point of every legal analogy in Islamic law: the ‘ta (sometimes trans- 
lated as “efficient cause;" more specifically in this instance, the at- 
tribute or characteristic of the matter under consideration that gives 
rise to the judgment). 

The illa in the prohibition of wine, for example, is the wine’s intoxi- 
cating property. The ‘ia does not, properly speaking, signify the 
value judgment itself, that is, that intoxication is bad, but only the 
objective fact of intoxication. The interpreter of the law is therefore 
not primarily concerned to identify the underlying reason for the 
prohibition of wine, but only to identify the attribute that occasions 
the prohibition. The underlying reason, which is a value judgment, is 
known as the ikma (“act of wisdom"). The bikma may in some cases 
be rationally comprehensible and identified explicitly or implicitly in 
the language of the Qur'án or hadith, or seem readily apparent to 
common sense; but this need not be so, and even where it is, it is tradi- 
tionally controversial whether the jurist may or may not go beyond 
the illa to base his analogy on the zikma itself. Modern Muslim schol- 
ars anxious to convey the humanism of the Shari'a tend to emphasize 
the rational comprehensibility of the ikma and its relevance to the 
promotion of man's material interest. In this process the distinction 
between bikma and ‘illa is sometimes lost, the latter term being em- 
ployed to cover the meaning of the former.“ When the “wisdom” 
underlying a rule is not rationally comprehensible, however, as is 
universally agreed to be the case in certain matters of ritual (e.g., 
selection of the month of Ramadan for fasting rather than some other 
month), some jurists have traditionally substituted the more general 
term sabab (cause, occasion) for lla. 

Thus every illa is a sabab, but a sabab is an ‘illa only if based on an 
intelligible ikma. But this distinction of terms was not always used; 
more commonly scholars would say, as Qaráfi does, what came to 
much the same thing in practice: that there was disagreement as to 
whether every legal rule must have an ‘ia, but that in any event no 


* As variants of the term ‘ila in certain contexts the terms mandi, maginna, and 
ma'inna are used. See ‘Abdalwabh&b Khallaf, Masddir at-Tashri' al-Isldmi fima la 
Nass fih (Cairo, 1955), p. 41. 

= See for example Mabmasünt, Falsafa, p. 133; Ziadeh translation, p. 79: “The jurists 
derived this new source (i. e., giyds) from the fundamental juridical premise that all 
rules are based upon objectives and interests (magdsid wa masdish), and that such 
objectives and interests are the causes (al) for the rules.” 

n Khallaf, Masddir, p. 42. 
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analogical reasoning was permissible in matters of ritual, nor (in the 
opinion of the majority) for the purpose of extending the application of 
established criminal penalties (budad) or penances (kaffárdi).:* To 
hold that an la or sabab must always exist even where admittedly it 
may not be used for the purpose of legal reasoning, is to take a position 
of purely theological relevance. 

The rules governing the use of analogy in making legal judgments 
were the cause of considerable dispute among medieval jurists pre- 
cisely because of the scope it gave to the use of reason beyond the 
confines of explicit revelation. Generally the Hanaff school, which 
accepted the authenticity of relatively few Prophetic traditions, com- 
pensated for this by a particularly liberal use of analogy, including 
methods that their critics considered intellectually sloppy. By contrast 
Ahmad b. Hanbal, who insisted on recognizing a very large number of 
hadiths, many of which were considered suspect by others, and who 
thus considered divine judgment to be explicit on many matters, was 
correspondingly chary of giyds. The Zähirites (“ Literalists“) and some 
Shf‘ites rejected giyds altogether. Between these poles the main body 
of Malikis and Sháfi'is, and some later Hanbalis such as Ibn Taimiyya 
and Ibn Qayyim al-Jauziyya, developed the use of analogy along care- 
fully defined lines, characterized especially by a regard for precise and 
systematic logic. 

Qar&fi's classification of the methods and rules of giyds offers an 
example of the detailed attention that the medieval legal scholars, like 
an army of ants picking clean a bone, devoted to the elaboration of 
God's Holy Word beyond the immediate context in which it was re- 
vealed, and illustrates the care they took to ensure that formal logic 
should fill every possible space before human preference, with its many 
fallibilities, could arrogate judgment of right and wrong to itself. 

Qaráfi lists eight means used to identify the illa in a given legal 
ruling.?? These are as follows: 

(1) Explicit textual indication (5a$;). 

(2) Implicit textual indication (imd). An example is provided by 
“Flog both the adulteress and the adulterer’**—a specific causal con- 


* Qaráft, Dhakhira, I, 125-126. 

9 Tbid., I, 120-123. 

The logical key here is the Arabic grammatical particle fa, signifying consequence: 
* Az-z&niyatu wa 'z-z&ni fa’jlidū kulla w&bidin minhumà" (Q. xxiv:2). 
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nection being apparent between the deed and its consequence. Evil 
intentions of adultery, on the other hand, do not bring an analogous 
retribution, because the ‘Wa is implicitly the deed itself. This method 
of deduction includes three subcategories. The textual language may 
imply a causal link, as in the case just mentioned. It may indicate a 
distinction; for example, “The murderer shall not inherit"—here, a 
distinction of incompatibility between the act of murder and the 
capacity of legal heir. Or the textual language may forbid an action 
that would obstruct the performance of an established obligation, 
thereby implying that the obstructive consequence is the ‘ia of the 
prohibition. 

(3) Suitability (mundsaba): conduciveness of a rule to the promo- 
tion of a benefit (masiaha) or the prevention of an evil. Thus wealth is 
the illa of the obligation to pay the poor tax (sakdh), and intoxication 
is the illa of the prohibition of wine. The underlying premise here is 
that the law serves a recognizable social purpose. Although Qaràfi lists 
this as only one method among others for identifying the illa, and does 
not insist that it is always appropriate, nor that promotion of social 
benefit is a necessary property of all ilal, he nonetheless attaches 
particular importance to it; and so must we, since superficially it ap- 
pears to support the modern doctrine that the Shari'a is a utilitarian, 
or at least adaptable, social instrument. 

Qaráfi treats “suitability” as a broad category comprising several 
subdivisions. First, what is suitable“ (munasib) may either be so on 
grounds of compelling necessity (darára), importance (5dja), or mere 
supplementary embellishment (tatimma). In case of contradictory 
considerations, precedence is to be given in that order. Compelling 
necessity signifies the protection of the five universals” (al-kulliyydt 
al-khams) deemed to be recognized in the Sharia: life, religion, family, 
reason, and property; some would add a sixth, namely, honor. Impor- 
tance" signifies need, but not of an imperative kind: for instance, the 
duty of a guardian to arrange a suitable marriage for his ward if at all 
possible. *Embellishment," finally, signifies the general encourage- 
ment of good works and good character; Qaráfi's examples include the 
support of relatives and discounting the testimony of slaves. 

A given quality may vary in significance from compelling necessity 
to importance to mere embellishment, according to the case. Thus it is 
a first requirement for a man to provide for his own support; it is im- 
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portant for him to support his wife, and merely desirable for him to 
support his relatives. 

The second subclassification concerns the degree of specificity of the 
‘illa and of the case on which a ruling is made. These may each belong 
to a general category, or genus (jins), or a particular one, or species 
(nau). The strongest form of analogical reasoning is one whose terms 
are both specific, since greater precision is thereby achieved; corre- 
spondingly, the weakest form is one whose terms are both general, and 
thus subject to loose reasoning. Between these two positions, the illa 
may be general and the ruling specific, or vice versa. For example, 
prohibition of wine-drinking because of intoxication is a more specific 
proposition than prohibition, say, of any action likely to lead to im- 
moral or unseemly behavior. Hence an analogy extending only to 
consumption of other intoxicants is sounder than one extending to 
frivolous behavior generally. This appears to be a way of confirming 
that the bikma itself is a poor substitute for the more specific ‘ile as a 
basis of analogy. 

Thirdly, Qaráfi distinguished between mundsaba analogies in which 
the social benefit promoted is one that is recognized in some clear 
fashion by the textual sources, those where the textual sources specifi- 
cally exclude the benefit from consideration and thereby overrule the 
analogy, and those where the texts neither endorse nor exclude the 
benefit but simply ignore it. A recognized benefit is a maslaba mu ta- 
bara, an excluded benefit maglaba mulghdh, and an ignored one maş- 
laha mursala (mursala signifying ‘“unrestricted”). The recognized 
benefit is a more reliable basis for analogy than the ignored, unre- 
stricted one, for the latter has no logically determined illa but simply 
a presumptive or intuitive one, and hence in the strict sense is not 
really an analogy. Nevertheless, Qaráfi notes that “we [the Maliki 
school] use it, and the truth is that it is general among [all four of] the 
schools.“ 

(4) General resemblance (shabah), in which there is no “suitability” 
or promotion of benefit inherent in the comparison in question, but a 
ruling is required and hence for the sake of convenience an analogy is 
adopted. For example, when one man kills the slave of another, what 
compensation shall he pay? The dead slave might be considered com- 
parable to a freedman, or alternatively, to some other form of prop- 


3! Dhakhia, I, 122. 
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erty. Neither analogy has any particular support, and hence is not 
considered in some quarters to be authoritative. 

(5) Concomitance (daurdn): if in a series of cases a particular 
authoritative judgment and a particular attribute are consistently 
present or absent altogether, the attribute is taken to be the ‘ia. 
Again there is disagreement over this method. 

(6) Experimentation and enumeration (sabr wa taqsim): a process of 
elimination, in which each attribute in an established case is individ- 
ually examined to determine its qualifications as a determinant of the 
ruling. If all attributes save one are clearly irrelevant for one reason or 
another, that one must be the ia. The crucial question, of course, is 
the criterion of relevance; this we shall return to presently. 

(7) Examination from all sides (fard): a method closely related to 
the two preceding ones, and defined by Qaráfi as the conjunction of 
the ruling with the attribute in all its forms," but without any regard 
for “suitability.” Again the jurists disagree on its use. 

(8) Refinement of the basis of the ruling (angik al- mand ), that is, 
isolating the illa from the accompanying superfluous, but connected, 
elements of its context in a given case. This, as Khallaf makes clear in 
his explanation of the term, is a subsidiary method of clarification. It 
is used when the Qur'àn or Sunna indicates the illa in a general and 
unspecific way. For example, a badith tells of the Bedouin who came to 
Muhammad and confessed to having deliberately had relations with 
his wife during the daytime in Ramadän, the month of daytime fasting 
and abstinence. The Prophet told him to do penance. By the process of 
tangik al maná( the jurist eliminates the clearly irrelevant circum- 
stances: that the man was a Bedouin, that the woman was his wife, 
that his act occurred in that particular year. He concludes that the 
‘illa, thus refined, is a composite one, namely, deliberate daytime 
sexual relations during Ramadan, and that this is an offense punish- 
able by penance. This is the Sháfi'ite ruling; the Hanafis rule from this 
case that all intentional daytime breaking of the fast in Ramadan, 
including eating and drinking, requires penance.” The Hanafis have, 
in other words, “refined” the case still more than the Sháfi'is, holding 
that there is nothing in it to distinguish one form of fast-breaking from 
another, any more than there is anything to distinguish Bedouins from 
other men. 


2 Khallaf, Masddir, p. 55. 
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From this it is apparent [explains a modern commentator] that 
tangik al- mand is different from as-sabr wa i- tagsim. Tangth 
al-maná( exists where a text [of Qur'án or Sunna] indicates the 
basis (mandi) of a ruling, but it is unrefined and not free of 
irrelevant accompanying attributes. 45-sabr wa 'i-Laqsim occurs 
where there is originally no textual indication of the basis of the 
ruling and it is desired, by means of this method, to identify 
the illa, not simply to refine it from something else. Seeking to 
extract the illa that is not indicated by texts or by consensus, 
by means of as-sabr wa 't-taqsim or by any other method, is 
called takhrij al mand: that is, deduction of the illa of a tex- 
tually indicated legal ruling where the ‘ila itself is not indicated 
by textural sources or by consensus. Tabgiq al- mand is the effort 
to verify the presence of an illa established by text or consensus 
or any other means, in a particular situation or occurrence other 
than the one with which the text was immediately concerned. 
.. . Tanqib al-mand} means refining, specifying, and separating 
the illa from its surrounding conditions.“ 


These eight methods of identifying the ‘ila are of uneven impor- 
tance. They may be considered under three general headings. The first 
two (nass and im4') are obvious and self-explanatory examples of the 
law’s respect for directly revealed principles. The last five (shabah, 
daurdn, sabr wa taqsim, (ard, tangi al- mand i) are cases of exterior, 
circumstantial reasoning, some more convincing than others, but 
differing little from one another in the abstractness that surrounds the 
inductive element in their logic and hedges its possible use as a tool of 
social convenience. If the logic of these methods is partially inductive, 
the purpose in any case is to arrive at a principle—the illa that can 
be applied deductively and thereby serve as a control over the vagaries 
of human preference. 

The third method, mundsaba, may seem to constitute an escape 
clause, and a particularly significant one in view of the fact that ac- 
cording to Qaráfi it takes precedence over the last five methods (some 
jurists, he notes, dispute this in the case of daurdn).™ It is widely held 
among the jurists that suitability is a condition required of the illa in 
all analogies, and not simply one possible means of identifying it.“ 


9 Ibid. 

9 Dhakhira, I, 130. 

9 Khall&f, Masddir, pp. 42-43; Nicholas P. Aghnides, Muhammadan Theories of 
Finance (New York, 1916), p. 81. 
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According to this conception, the methods of al- abr wa ’t-tagsim and 
tangib al- mand t, while being legitimate tools in identifying the illa, are 
always subject to the test of mundsaba. The purely exterior analogies 
based on mere coincidence (i.e., shabah and (ard), in which no estab- 
lished element of suitability is involved, are rejected as methods 
*which have no connection with the [original] ruling nor with its 
vikma. 

The twentieth- century Egyptian commentator Abdalwahhäb 
Khalláf—whose methodology is careful and, by contemporary stan- 
dards, rather conservative, but who nonetheless reflects the modern 
urge to emphasize the social utility of the Shari'a where it may be 
found—explains that the requirement of suitability means that the 
‘illa must be plausibly conducive to the bikma underlying the ruling. 
He thus presumes that the hikma may be known, and equates it with 
what Qaráfi only referred to as the “promotion of a benefit or the 
prevention of an evil.” The illa, however, must not only be “suitable” 
(mundsib) but also “objectively recognizable” (sdhir) and clearly 
defined" (mundabi f). The bikma, while known, may not itself have 
these qualifications. 

For the true motive for [God's] enactment of the ruling, and its 
intended purpose, is its zibma. If the hikma in all rulings were 
objectively recognizable and clearly defined, then it would be the 
illa, being the motive for their enactment; but for lack of objec- 
tive recognizability in some rulings and of clear definability in 
others, its place is taken by objectively recognizable and clearly 
defined attributes that are appropriate and suitable to it. What 
allows for the consideration of these attributes as ilal for 
the rulings and for their replacing their hikmas is simply that 
they are presumptive (mazinna) to the latter. If, then, they are 
not presumptive to them, they are neither suitable nor appro- 
priate, and will not serve as ilal for the ruling. 


The principle of suitability, whether in the usage of medieval jurists 
like Qaráfi or of modern interpreters like Khallaf, must be understood 
for no more than what it is: a conservative, circumscribed, rather 
timid acknowledgment of the place of social utility in the implementa- 
tion of God's sacred commands. In the first place, as all agree, recourse 
to it in determining the illa is subordinate to the use of indications of 


9 Khallaf, Masddiv, pp. 44, 54. 
V Ibid., p. 43. 
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the revealed texts. In the second place, even where it is used, one must 
still determine whether the particular utility in question is endorsed, 
excluded, or ignored by the revealed texts. Only in the last case, known 
as maslaka mursala, which is the least authoritative of the three, is the 
interpreter really in the position of exercising an independent value 
judgment. Thirdly, as we have also seen, the Shari'a is held to attach 
greater moral importance to the promotion of some benefits (magsdlib) 
than others; those which are matters of compelling necessity are, in 
fact, explicitly spelled out: the preservation of life, religion, family, 
rationality, property. Fourth, it was commonly recognized that ac- 
count should be taken of the degree of certainty with which the benefit 
in question would be furthered by the ruling in question: definitely 
(gaf an), presumably (sannan), doubtfully (shakkan), or illusorily 
(wahman) 2° 

Qarāfi, in his commentary on his own treatise, discusses the proposi- 
tion advanced by some jurists that if the attribute in question is not 
clear and specific (mundabi ), then the hikma itself may serve as the 
‘illa as the basis of an analogy. The argument in favor, he says, is that 
the bikma is the source of the ‘iHa and comprehends it, and therefore 
must logically be an even more authoritative basis of judgment than 
any given attribute whose significance is only derivative from it. The 
contrary argument, which Qaráfi appears to accept, is that if it were 
permissible to reason directly from the bikma, it should then logically 
be impossible to reason from a derivative attribute without implying 
some deficiency in the ikma; yet the permissibility of reasoning from 
attributes is confirmed by consensus. Relying on the bikma, further- 
more, would lead to certain legal judgments contradicted by the con- 
clusions of consensus. The prohibition of adultery, for example, might 
be ascribed to the ikma of the necessity to protect genealogy; but on 
this basis, it would be logical also to prohibit intermarriage between 
persons of unknown parentage, which by consensus is not in fact the 
case.” The hikma, in other words, is an unacceptable criterion for 
judgment because of its generality and uncertain character; reliance 
on it is presumptuous and likely to lead to distortion. The conserva- 
tism of this view goes a step beyond the principle, referred to earlier, of 
excluding mundsaba analogies when the benefit in question has been 
set aside by an explicit textual indication. 

3 Ibid., p. 50. 

* Qar&fi, Sharh Tangth al-Fusal, with additional commentary by Ahmad b. ‘Abd 
ar-Rahmän al-Yazliten! (Tunis, 1910), p. 359. 
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Qaráfi also cites the well-known view, although as a Maliki he does 
not endorse it, that the illa in a ruling may be an attribute inherently 
restricted to the original case itself and therefore excluding the possi- 
bility of analogy. There are two technical variants of this, the sub- 
strate" or "thing itself" (al-makall) and the “insufficient cause" 
(al-'illa '-I-qdgira). The former refers to the nature of the object of 
judgment as a whole, which is coterminous with all its attributes. 
Hypothetically, wine might be prohibited because it is wine; no par- 
ticular characteristic of wine is relevant, but simply “‘winehood.” The 
second variant refers to a specific attribute, but one which is peculiar 
to the object: for example, to take the example of wine again, the fact 
that it is made from pressing grapes.“ The makali and qdsira forms of 
‘illa seem to be practically indistinguishable, and tantamount to 
denial of rationality in the legal prescriptions concerned. They negate 
the requirement generally laid down by the Hanafi and Maliki schools 
that an illa must be "transitive" (muia addiya), that is, applicable 
beyond its original context. Otherwise, as Qaráfi cites the Hanaft view, 
the illa is useless, and the result would be to diminish people's accep- 
tance of the original ruling and their sense of the law’s intent. None- 
theless, Sháfi'i and “most theologians” accept the notion. 4 It is inter- 
esting that Khallaf, in his presentation of giyds, excludes the illa 
qāşira and insists on transitiveness as a general condition, as he insists 
on "suitability" (mundsaba), without referring to the existence of 
disagreement.* 

The underlying question concerning us in the methods of analogy is 
not whether they promote the use of reason as opposed to sole reliance 
on revelation. Certainly they do this, and analogy is nothing if not 
rational. Reason and revelation should not be regarded in this context 
as antithetical but rather as complementary. The question is one of 
boundaries: where does revelation end, where does reason begin, and 
what, if anything, lies in between? The analogy itself must be logically 
tight, but at its starting point it may or may not be contiguous to 
revelation. The principle of mundsaba does not logically represent a 
lack of contiguity if the element of utility promoted by it is textually 
indicated, but only if it is ignored, in which case it is maglaka mursala. 
At this point the reasoning involved crosses the boundary and into 
territory that is properly speaking not giyds but the child of giyds, 

“ Ibid., p. 358. 
“| Ibid., p. 362, Dhakhira, I, 125. 
5 Khallaf, Masddir, p. 44. 
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called istislah. The latter, which signifies explicitly utilitarian juris- 
prudence, was not regarded by the jurists as a source of law in its own 
right, as giyds is, but only as a subsidiary and occasional technique of 
disputed validity. Istiglak was primarily regarded as a Malik! method; 
Qaráfi, as a Maliki, observes that the other schools make use of it, but 
this may be taken simply to mean that in practice the formal restric- 
tions on legal reasoning were much honored in the breach, or at least 
applied rather loosely, as surely they had to be if the necessary tasks of 
jurisprudence were not to await the solution of some extremely ab- 
stract and complicated logical problems. The declared methodology 
was, to this extent, more a statement of moral intent than practical 
accomplishment, and presumably an ideological device enhancing the 
prestige of the Law as a legitimate extension of theological principles. 
From this standpoint it matters as much what the jurists declared as 
what they did. It is significant, for example, that the Hanafite and 
Sháfi'ite schools generally acknowledged the authority of giyds only on 
the basis of an ‘Wa indicated by the sources. It is noteworthy also 
that the imposition of the qualification of mundsaba as a condition for 
all analogies, even those whose illa is textually indicated, amounts to 
a restrictive rather than permissive principle. 

Hedged by its restrictions, giyds was evolved in the first instance by 
Abü Hanifa and his school as an application of Qur'án and Sunna 
rather than as a means of disregarding them, and as a systematic 
alternative to the resort to simple personal preference (ra’y) for which 
the champions of the Sunna in the Hijáz had castigated the early 
jurists of Iraq. The process of systematization of analogical method 
and of its relation to the other sources remained after Aba Hanifa to be 
completed by Shafi'l. For Sháfi'i, giyds was the only legitimate form of 
legal reasoning, precisely because of its systematic dependence on 
revelation and its contrast to personal preference; and he equated it 
with the term ijtikdd, or personal endeavor. Qiyds and ijtihdd, wrote 
Shafi, are “two terms with the same meaning. On all matters touch- 
ing the [life of a] Muslim there is either a binding decision or an indica- 
tion as to the right answer. If there is a decision, it should be followed; 
if there is no decision, the indication as to the right answer should be 
sought by ijtihdd, and ijtikdd is qiyds."* To be authoritative, however, 
it must be confirmed by consensus. 

5 Aghnides, Muhammadan Theories, p. 800. 


“ Shafitt, Ar-Risdlo, translated by Majid Khadduri, Islamic Jurisprudence: Shafi'i's 
Risála (Baltimore, 1961), p. 288. See also Schacht, Origins, pp. 124-127. 


IDEALISM IN TRADITIONAL JURISPRUDENCE 77 


Qiyds was thus a means of protecting the authority of revelation in 
jurisprudence. If it can be held that the immediate basis, that is, the 
‘illa of legal rulings can be rationally determined, the field is more 
effectively pre-empted from the exercise of human preference. Even 
such a conservative as the fourteenth-century Hanbali jurist Ibn 
Qayyim al-Jauziyya, disciple of the puritan reformer Ibn Taimiyya, 
insisted that in the majority of cases the illa could be determined with 
assurance. To the objection that the commands of the Qur'án and 
Sunna are full of inconsistencies that make a reasoned analysis impos- 
sible, and that the Shari‘a makes distinctions between similar things 
and treats dissimilar things as if they were the same," Ibn al-Qayyim 
replied that this allegation only showed the objector's lack of percep- 
tion.“ He goes on to quote with approval Ibn al-Khatib: 


Most of the ordinances of the Sharl'a are based on clearly rec- 
ognized considerations (magdlik ma'lüma), and disagreement 
arises only in the very few cases of exception to this. The 
occurrence of rare exceptions does not give grounds for bringing 
a reasoned approach altogether into doubt.* 


As for Ibn al-Qayyim's master Ibn Taimiyya, the monumental 
studies on his legal and social thought by Henri Laoust* lead to the 
conclusion that he considered giyds the chief means of authoritatively 
developing the teachings of the Qur'án and Sunna into a comprehen- 
sive body of law. By denying any conflict between revelation and 
sound reason or between the outward expression and inner meaning of 
revelation, while asserting that revelation contained a guide for deci- 
sion on all occasions, Ibn Taimiyya was able to view giyds neither as 
the legitimate field for mystic speculations, nor as an exercise in mor- 
ally sterile pedantry, nor as a debasement of the content of revelation. 


We must equally refute the thesis of those who reject qiyds— 
the Mu'tazilites of Baghdad, the Zähirites, and a sizeable num- 
ber of partisans of hadith and Sufis and the no less reprehensi- 
ble extremism of the People of Opinion (ahl ar-ra'y) who have 


* Ibn Taimiyya and Ibn Qayyim al-Jauziyya, Al-Qiyds fi 'sh-Shar' al- Islami (Cairo, 
1346 H.), pp. 92 f. 

* Ibid., pp. 97-98. 

* Essai sur les doctrines sociales es politiques de Tabi-d-Din Ahmad b. Taimiya (Cairo, 
1939), especially pp. 242-245; Contribution . . . , op. cit. See also Sirajul Haq, “Ibn 
Taimiyya’s Conception of Analogy and Consensus," Islamic Culture, XVII (1943), 
71-87. 
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abused it to the point of using it without bothering to inform 
themselves of the existence of textual rulings, thereby being led 
to reject these texts.“ 


Despite this equation of the content of reason and revelation, in Ibn 
Taimiyya’s view reason must rest on firm ground supplied by revela- 
tion in the form of a “causal link" or “middle term" (amr jami) con- 
necting the two analogous subjects, by which he appears to mean an 
‘Wa. 

This explanatory reason [says Laoust] may be immediately given 
by God; most often, however, it appears only through recourse 
to experimentation, analysis, and induction. The idea of a 
purely formal logic is altogether foreign to the thought of Ibn 
Taimiyya, who thus shows himself more Aristotelian than many 
scholastic theologians. Again, he is more Aristotelian when it 
comes to appreciating the value of syllogistic knowledge. Usu- 
ally, as Ghazālī remarks, the fugahkd’ are content with a simple 
(apparent) analogy, without going so far as to seek a causal 
link. Because of the uncertainty of this method, the jurists’ 
giyds does not offer a certain proof. . . . Ibn Taimiyya manages 
to identify the qiyds of jurists with the syllogism of the philos- 
ophers. The juridical syllogism founds knowledge on the natural 
order of causes; in striving “to reason as nature reasons," and 
penetrate the secret of things, he must essentially reproduce the 
causality which God willed and placed in the world.“ 


What this seems to mean is that while Ibn Taimiyya insisted on 
finding a principle (in effect, an illa, or even an “act of wisdom") on 
which to base qiyds, so as to ensure that it be an extension of the moral 
content of revelation and not an irresponsible jumping at conclusions, 
at the same time he recognized that this principle could not often be 
known through entirely deductive means, and so relied instead on 
what amounted, in effect, to moral insight (though of a common sense 
rather than esoteric or inspirational type).* Since as Ibn al-Qayyim 
recognizes—the search for the connecting principle is bound in most 
cases to involve considerations of utility or convenience, the dividing 
line between giyds and istisldh for Ibn Taimiyya was not clear-cut." 

48 Laoust, Essai, pp. 242-243, quoting from Mama min ar-Rasd’ d wa 'I-Masa'ül 
(Cairo, 1349 H.), V, 22. 

* Laoust, Essai, p. 244. 

Vi Ibid., p. 243: he rejected the claims of subjective intuition (il&dm). 

u Laoust, Contribution, p. 15. The reference to Ibn Qayyim al-Jauziyya is from the 
I'lam ol-Muwaqqi'in ‘an Rabb al-‘Alamin (Cairo, n. d.). 


IDEALISM IN TRADITIONAL JURISPRUDENCE 79 


But lest it appear that Ibn Taimiyya was not concerned with pre- 
serving the interpretation of the law from independent moral judg- 
ments, it should not be forgotten that he viewed the texts of the 
Qur'án and Sunna as a constant limitation on such judgments. As a 
literalist in textual exegesis he was not willing to concede the existence 
of a “spirit” of the revelation antagonistic in any way to its letter, nor 
therefore ever to admit setting aside or restricting a text to make room 
for a giyds or a maslaba. If his giyds was more liberal than that of 
some jurists who relied more heavily on deductive logic, it was offset 
by the fact that the doctrine of maslaka into which it merged was 
strictly limited in scope. This is contrasted with the methodology, of 
for example, Al-Ghazali whose adherence to formal deductive logic in 
giyds Ibn Taimiyya regarded as sterile, yet whose view of maslaha 
provided a loophole for liberal judgments well beyond anything en- 
visaged by Ibn Taimiyya. This will be apparent in the section below 
on maslaba. 


C. Ijma' 


The principle of ijmd or Community consensus, based on the 
Prophetic hadith *My Community will never agree upon an error," 
needs no detailed analysis here because it is not related directly to the 
methodology of istişläķ, which is our primary concern. It is sufficient 
for the moment merely to observe that as a source of law or doctrine it 
should not be thought to represent a belief in the moral or epistemo- 
logical soundness of human judgment, akin to the Western voluntarist 
proposition that the voice of the people is the voice of God. Like the 
other sources of law, it is a judicial rather than a legislative principle, a 
means (however inorganic and often unverifiable) of confirming rules 
of the law made through the accepted processes of interpretation. 

It is true, of course, that it is inevitably tjmd‘ that sanctions the 
entire system of law and doctrine, but this is its positive rather than 
ideal function not a principle but a fact.“ In any event, it is essential 
to the traditional concept of ijmd that it was not institutionalized but 
remained in the form of an inarticulate accumulation of conscience. 
This enabled it to preserve its claim to infallibility, for once ijmà' was 
reduced to the form of a specific institution, the positive function 

n That is, by the same token, the statement that the law of the United States is 


whatever the Supreme Court says it is, does not tell us what shall be the criteria of the 
court's decision, or whether its reasoning in a particular case has been sound. 
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would assimilate the ideal function and subject it to the possibility of 
error. By remaining inorganic, ijmd' conserves its reputation as the 
means of authenticating the interpretive efforts of ijtihdd rather than 
as a conscious process of judgment. Ijtidd— the effort of the individ- 
ual jurist to deduce the law from the Qur'án and Sunna with the aid of 
analogical reasoning—is always subject to error, and becomes authori- 
tative only when acknowledged by the conscience of the Community.* 


D. A-Masdlib al-Mursale 


Masdlib (sing. maslaba) means interests or welfare; mursala (when 
used with magdlik) means unrestricted, undefined, independently 
arrived at. For the jurist, a maglaha mursala denotes the textually 
unrevealed benefit or utility to man inherent in a principle of conduct 
or judgment. The method of istis/dh consists of a determination by the 
jurist of man's best interest and judging the case at hand in a manner 
calculated to promote it. 

Carried to its extreme and freed of other possible conflicting consid- 
erations, istiplak would amount to utilitarianism pure and simple. In 
Islam, of course, this is out of the question, since the jurist's first 
premise must be that the Sharl'a has been revealed to distinguish for 
man between good and evil, and therefore this revelation must be 
applied to the full extent that it can be understood. Istisia, therefore, 
can be no more than supplementary to the revealed sources, and can 
be considered no more than a tool of interpretation, not a substantive 
source in its own right. 

Qiyds, as we have seen, is the primary method of deducing the 
implications of the textual sources beyond the scope of their immediate 
and literal rulings. Istsslah represents an extension of the method of 
giyds, progressing beyond the limits of giyds to an extent that varies 
considerably with the various jurists resorting to it; the most extreme 
of these reach a point at which the original resemblance to giyds vir- 
tually disappears. 

In gtyds the chief problem is to determine the ‘Wa, the attribute of 
the object on which a ruling already has been revealed that gives rise 
to the ruling; behind the ‘Wa there is a hᷣiłᷣma or moral evaluation on 


For penetrating studies of the doctrinal value of ijmd' see Gardet, La Cie 
musulmane (Paris, 1954), pp. 119-129; Kemal A. Faruki, Ijma and the Gale of Ijtihad 
(Karachi, 1954); Laoust, Essai, pp. 239-242 and passim.; All Abd ar-Rüziq, AL-Ijm4" fi 
!'sh-Sharl'o 'I-Islómiyya (Cairo, 1947). 
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the part of the Lawgiver (God), which may perhaps be made known to 
man, but of which knowledge is not needed for drawing analogies. But 
determining the illa is not always a hard and fast process, and often 
the jurist has to project a little of his own moral preference into his 
calculations. If this amounts to no more than common sense, it will be 
generally accepted, but if it goes beyond that, it leads into istislah. 

To make a guess at the ‘illa on the basis of one’s own moral judg- 
ment means, in effect, first making a guess at the ikma, and to sup- 
pose that this can be done accurately is to assume that every hᷣiłma 
rests on some principle that man can understand and discover through 
his own judgment. Istiglak assumes that this intelligible principle is 
maslaka, or human welfare, and that all the revealed Law, or at least 
that part of it to which one proposes to apply this method of interpre- 
tation, is designed to promote tangible human interests, rather than 
some inscrutable purpose known only to God Himself. 

The maglaha is therefore a more specific term for bikma, and since it 
is known in each case not by direct indications in the textual source 
but by the jurist’s own judgment, it is a maslaba mursala. 

That God's purpose in the Shari'a is in fact to promote human 
welfare is assumed on several grounds. There are, first of all, Qur'ánic 
verses such as ii:29 (“It is He who created for you all that is in the 
Earth")* and x:58 (“O ye people! An exhortation has come to you 
from your Lord, and a balm for what troubles your breasts“). “ Then 
there are various hadiths such as “Do not inflict injury nor repay one 
injury with another“ and accounts of the practice of the Prophet's 
Companions in judging unprecedented cases on the basis of masiaha, 
sometimes even at the expense of textual rules. 

More than this, the general consensus—with the exception of the 
Zähirites confirmed on rational grounds that the Shari'a promoted 
human welfare. Najm ad-Din Taufi, the thirteenth-century Hanbalite, 
although his use of maşlaha was far from orthodox as we shall see, 
nevertheless presents the rational argument for the existence of 
ma$laba in a fairly typical manner. He argues first that all God's acts 
are motivated by particular considerations (‘tlal): 

The argument for the affirmative is that an act without an 
‘illa would be nonsense, and that the Qur'án is full of attribu- 


M Cited by Najm ad-Din Tauff in his treatise on maslaha in Mustafa Zaid, Al- 
Masicha ft ,- Tashi al-Isldmi wa Najm ad-Din of-Tauft (Cairo, 1954), Appendix, p. 24. 

* Ibid., Appendix, p. 19. 

% “La darar wa la dirür." 

* See for example Zaid, Mala ha, p. 185; Khallaf, Masddir, p. 75. 
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tions of ‘Hal, such as: “So that ye may count the years and 
make calculations” (Q. xvii: 12). The argument for the negative is 
that whoever commits an act for a particular reason (ia) is 
seeking thereby to acquire something he did not have before the 
reason arose; therefore he is imperfect in himself and perfect 
only with the addition of something from outside himself; and 
imperfection in God is impossible. 

In reply to this the whole argument is denied, for what they 
have mentioned applies only to God's creatures, and the truth 
is that the acts of God are motivated by an ultimate judgment 
leading to the benefit and perfection of the Believers, not to 
God's own perfection and benefit; for He is sufficient unto 
Himself.“ 


Taufi next establishes that this illa or governing consideration is 
human welfare: 


Consideration for the maslaba is a grace from God to His 
creatures, according to the People of the Sunna, and incumbent 
upon Him, according to the Mu'tazila. The argument of the 
former is that God possesses sovereignty over His creatures and 
so nothing can be obligatory on Him... . The argument of the 
latter is that God obliges His creatures to worship Him, and 
therefore must consider their welfare, so as to remove their in- 
ability to perform their obligation. Otherwise that would be an 
obligation to do the impossible. To this the reply is that this 
argument is based on [human] judgment of what is good and 
bad, which is not considered valid by the great majority. 

The truth of the matter is that consideration of the masdlsh is 
necessary on the part of God (wdjib min Allah), not obligatory 
on Him (wdjib alain). In this sense we said elsewhere, in refer- 
ence to the Qur'ànic verse iv:17, “Forgiveness must come from 
God" (innamd 't-tauba ald 'llah), that forgiveness is necessary 
from Him, not obligatory on Him. . . “ 


After giving examples from the Qur'án and Sunna of maslaha, he 
continues: 


As for ijmd', all the ‘ulam4’ have agreed—except the insig- 
nificant minority of the rigid Z4hirites—that the ordinances of 
the Law are motivated by concern for men's welfare and avoid- 
ance of corruption. The most steadfast of these was Malik, who 
had recourse to the masdlib mursala. In actuality he was not 


* Zaid, Mala ka, Appendix, p. 21. 


9 Ibid., pp. 21-22. 
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alone in this, indeed all had recourse to the masdlih, but it was 
he who was the most outspoken. Even the opponents of ijmd' 
as a source of law concurred in the masdlik. . . . 

As for rational inquiry, no thinking man can doubt that God 
takes into consideration the welfare of His creatures, in general 
and in particular. In general this is true of His creation of them 
and their means of sustenance. God brought them into being 
out of nothing, in a form which enables them to secure their own 
welfare in their earthly life 

As for their means of sustenance, the Creator of the Heavens 
and the Earth provided for them their food and comforts. It is 
He who created for you all that is in the Earth" (Q. ii: 39). 0 


It is noteworthy that these arguments, as well as the Qur'ünic verses 
cited, only assert that God is concerned with human welfare, not that 
man is himself capable of recognizing where his welfare lies. To estab- 
lish the mere existence of human-welfare motives behind the revealed 
Law does not suggest that man can apply them through his own judg- 
ment; in fact, in one sense it implies the opposite, namely that God 
must have taken adequate care to incorporate all the valid magdlih 
into His revelation, so that by a scrupulous adherence to Qur' an, 
Sunna, and perhaps giyds, man is assured of securing his own welfare. 
Proponents of this view could cite the Qur'ánic verse v:3, which reads: 
“This day have I perfected your religion for you and completed My 
favor unto you... Therefore, if considerations other than those 
already inherent in the revealed sources are used, then extraneous 
matter is being introduced.“ If, on the other hand, the maglaka in 
question does have a Shari'a corroboration, then it is not mursala but 
only the occasion for qiyds.*t 

It appears, however, that the proponents of istigldk, while beginning 
from the premise that the Shari‘a intends man's welfare, at least un- 
consciously assume that the Shari'a is incomplete and does not allow 
for rulings in all conceivable cases, and that in the gaps that must 
arise, human value judgment must be the rule. These assumptions 


9! Ibid., pp. 23-24. 

© This criticism was leveled by Shafi, among others. See Vesey- Fitzgerald, Nature 
and Sources of the Shari'a,” in Khadduri and Liebesny, eds., Law in the Middle East, 
p. 102; also Khallaf, Masddir, pp. 78-79. 

* Khallaf, Masddir, p. 80. See also ibid., p. 78, for a citation of the argument that 
whatever man’s interests really are, God has provided for them in the texts, and where 
the texts say nothing, there is the presumption that no new ruling is to be given (al- 
berd’a 'l-asliyya). 
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seem implicit in the following abstraction of the résumé of their posi- 
tion given by Abdalwahhäb Khallaf: 


1. The Shari'a rules have been decreed for the benefit of man, 
to secure his interests and deter injuries. Therefore, if the par- 
ticular case is dealt with by the texts and/or by ijm4', the law is 
followed, since that is a dependable verification of the maslaha. 
Otherwise, the ruling that provides for the maslaka should be 
adduced. This ruling will enjoy Shari'a status because it follows 
the general spirit and pattern of God's explicit rulings. ““Where- 
ever the masiaha is found, there is God's Law." 

2. Times change and new problems arise; what was once 
maslaka becomes an evil. Unless the mujtahids are allowed to use 
tstislah, the Shari a will fail to provide for the people's interests, 
which would clearly be contrary to its intent. 

3. The magdlik on which the Shar'i ordinances are based are 
amenable to reason, i.e., human intelligence can understand the 
goodness of what the Law demands and the evil which it forbids. 
God obliges us to do what our intelligence tells us is beneficial 
and forbids us to do what it tells us is harmful. So if a situation 
arises for which there is no Shar'i provision, and the mujtahid 
bases his ruling on what his intelligence dictates, then his ruling 
will rest on firm ground approved by the Divine Lawgiver. 

The members of this general school of thought agree in prin- 
ciple with the “school of rational determination of good and 
bad" that whatever intelligence tells us is good must be good in 
the sight of God and must be followed. They also agree in prin- 
ciple with the “school of utility" (madhhab al-manfa'a) who be- 
lieve that “good is what produces the greatest utility for the 
greatest number." The advocates of isttslah, however, are not 
pure rationalists, for “they do not believe that ruling by istildh 
is a rational ruling, but that it is a Shar I ruling to which the 
intelligence is guided by the light of the rulings of the Lawgiver 
and of His general principles and purposes in promulgating the 
Law."e€ 


Thus, if Khallàf'Ss summary is correct, istigld has overtones of 
natural law not unlike what we shall later find in Muhammad ‘Ab- 
duh's writings: revelation and reason are mutually corroborative. But 
this is only the case to a very limited extent: reason is confined to cases 
where the revealed texts are silent,“ and even here must seek to derive 

€ Khalaf, Majddir, pp. 74-76. 
* The above résumé does not take account of darra (necessity) as a subcategory of 


maglaha mursala. Here, of course, textual rules are indeed overridden, but ostensibly 
on grounds implicit in the SharT'a as a whole. See below, pp. 90-102. 
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its moral assumptions from known rulings. By contrast, for the propo- 
nents of ístislah, in such cases revelation speaks by its very silence, in 
accordance with the presumption of al-bard'a ’l-asliyya (basic exemp- 
tion from judgment), so that there can be no such thing as a gap in the 
law, no matter how many new problems occur. 

It is noteworthy that some definitions of maslaka mursala, however, 
go so far as to imply that the maslaha itself is something that is readily 
apparent to reason, but that it is mursala only in the sense that it is not 
known from the textual sources whether in a given case account is to 
be taken of it or not. In some instances, as we have seen, the Qur’dn or 
hadith explicitly commands that it govern the decision; in such cases 
we have not a maslaka mursala but a maslaka mu'tabara, which consti- 
tutes an ‘Wa suitable for qiyds. In other cases consideration of a par- 
ticular maslaba is explicitly ruled out, in which instance it is ex- 
cluded” (mulghdh). It is in other cases, when the maslaha is neither 
enjoined nor excluded, that it is mursala.“ But the texts that suggest 
this definition tend to equate it with our previous definition by also 
implying that if a given maslaka is not specified as applicable, then it is 
not really known whether it is a true maslahe or not. Ghazali found it 
necessary, for example, to justify his definition of masdlib mursala as 
comprising protection of the well-known five universals"—religion, 
life, property, family, and reason—on the ground that these interests 
were implicit in the Shari'a.** But to the extent that there is convinc- 
ing support for a given consideration in the revealed sources, whether 
in a general or a particular way, of course such a consideration is not 
mursala; and since it has been a practice common to both classical and 
modern proponents of istipldk to claim such support, it would appear 
questionable that in its absolute and literal sense a conception of 
maslaba mursala really existed at all. 

On the other hand, it was sometimes alleged by proponents of 
éstisla that the method was at least unconsciously used by all jurists, 
even its opponents. Qarafi denied that it was only a Maliki device: 


It is commonly said that maslaba mursala is peculiar to us ſi. e., 
the Maliki school], but if you examine the other schools you will 
find that when they weigh the similarities and differences be- 


Cf. Mabmasünt, Falsafa, p. 146; Ghazal!, AI-Mustasfa min ‘Iim al-Usal (Cairo, 
1937), I, 139; Khallaf, Masddir, pp. 72-73. The latter writes, It is mursala because 
there is no indication from the Lawgiver that it should be considered or ignored." 

* Mustasfé, I, 140; see above, p. 69. Mabmasüni speaks of “considering the reasonable 
meaning which conforms to the public interest and to the intent of the Shari'a” (op. 
cü., p. 147; Ziadeh translation, p. 88). 
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tween two matters, they do not seek [textual] corroboration for 
the consideration on the basis of which they compare and dif- 
ferentiate, but rather that they are content with sheer suitability 
(mundsaba), which is (none other than] maslaka mursala. Thus 
it is found in all the schools. [But] it is known that the [correct] 
meaning of maslaka mursala is more restricted than sheer suita- 
bility or sheer maslaka, for sheer maslaba might be ruled out, as 
we have seen. . . [Here Qaráfi offers several examples.] Thus 
what is suitable belongs to a more general category than the 
mursala, for the mursala is characterized by silence regarding its 
use, and accordingly it is more restricted.“ 


The truth of this allegation should be evident in the following pages of 
this chapter as we examine the various types of istislah. 

Istigld& may be divided into two main categories: situations in 
which ruling on grounds of maslaka mursala does not contravene clear 
texts of Qur’an or hadith, and those in which it does. These are, re- 
spectively, situations of mundsaba and darüra (overriding necessity).** 


1. Mundsaba 


This category, as already indicated, is an outgrowth of giyds. As in 
the case of the latter, it overrides a presumption of permissiveness (the 
basic rule in the Shari‘a being that what is not specifically enjoined or 


€ Shark Tangih al- Fuad, pp. 346-347; a very loose translation also appears in 
Laoust, Essai, p. 245. Jamal ad-Din al-Qüsimt, the modernist commentator on Najm 
ad-Din Taufi (see below, pp. 97-102), writes: "Al-Qaráff said that the mj, 
mursala is found in all the schools, inasmuch as they draw analogies and distinctions 
between related situations without openly calling attention to it; and this is all that is 
meant by maslaha mursala” (Mandr, IX, 747). But Qasim! does not cite the latter part 
of the above passage, which makes it clear that maslaka mursala ought properly to 
mean more than this. 

68 Neither the traditional jurists nor their modern commentators formally classified 
masiaha mursala in this manner. The various discussions appear simply to accept one 
category or the other, but usually not both, as representing ssfigldh. Where both are 
considered, the difference between them is only implicit from the examples given. 
Cf. Mabmasüni, Falsafa, pp. 146 f.; Ziadeh translation, pp. 87 f.: his definition alter- 
nately includes and excludes dargra, but does not use the term, reserving it instead for a 
separate chapter (pp. 245-55; translation, pp. 152-159). The difficulty is that all jurists 
recognize darára itself, in extreme circumstances, but do not commonly consider it a 
part of the methodology of istisidh where it logically belongs, for fear of regularizing it. 
For most of them, maglaha mursala as a methodological concept refers only to what, for 
the sake of clarity, we have here termed mundsaba; and many jurists in theory reject the 
notion of maslaka altogether, however much they may resort to it in practice. 
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prohibited is open to private discretion) but does not challenge textual 
rulings. Thus what it involves is a preference of maglaha over ibdka 
(license). The following four subcategories are included: 

(i) A loose analogy in which preference has played some part in 
determining the illa, or in which no illa is identified as such by the 
jurist, but a general resemblance is deemed sufficient grounds for 
analogy on grounds of desirability. This lies on the borderline between 
giyds and istisláb, and the term mundsaba is applicable to both. 

(ii) Promotion of an established rule by the requirement that what- 
ever action is necessary to aid its observance is itself obligatory, and 
conversely whatever leads to a prohibited end is itself prohibited. Such 
contributory action is sometimes referred to as dhari'a (pl. dhard’s'). 
The entire process of istigld, broadly speaking, is a question of dhari'a, 
in that istisléh is supposedly a means of implementing the general 
purposes of the Shari'a, while dhari'a in turn is logically related to 
giyds. But these relationships are only general and can often prove 
misleading if the particular distinctions are ignored. 

By use of the concept of dhari'a a large area of normally indifferent 
actions assume the quality of good or evil in particular circumstances. 
This procedure was Ibn Taimiyya’s principal field for is#islak and 
followed naturally from his cardinal doctrine that the revealed Shari'a 
contains, explicitly or implicitly, a complete guide to proper behavior 
for all occasions.* 

(iii) Preference for a maslaka over ibába in a nonanalogous situa- 
tion, not in order to promote a specific obligation (which would be 
dhari'a), but to promote a general consideration of utility. Or, what is 
virtually the same, in a situation of ibda there may be two alternative 
maslahas to choose from, in which case the one that is decisively 
stronger is to be preferred. This method also was used by Ibn Tai- 
miyya, with the condition that the utility involved must significantly 
outweigh all possible disadvantages. For if something appears to be 
beneficial and no justification is found for it in the Shari'a, this is either 
because the Shari'a is misinterpreted or because it is not really useful. 
The Qur'àn itself takes into account such conflicts of utility: for ex- 
ample, the harm in drinking wine outweighs its benefits.“ The risk of 
mistaken judgment must therefore be accepted, but it will at least be 

* Laoust, Essai, p. 249. 


70 Q. ii:219: “In both [wine and gambling] is great sin, and also utility for men; but 
the sin of them is greater than their usefulness." 
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minimized by insisting on the clear and decisive superiority of one 
consideration over another.” 

This kind of és#isl4& provides the moral basis for the general enter- 
prise of statecraft in Islam, known as siydsa shar'iyya. Thus Ibn 
Qayyim al-Jauziyya quotes approvingly from Ibn Aqll: 


The permissibility of stydsa shar‘iyya in a sultanate has been 
generaly accepted on grounds of its effectiveness. No imam 
has failed to hold this. Thus a Sháfi'ite has said, “no siydsa 
except that which conforms to the Law," and we reply, “‘stydsa 
is an act done which brings people closer to virtue and removes 
them from corruption, even though it was not prescribed by the 
Prophet nor by any revealed message. So if you mean by saying 
‘that which conforms to the Law’ that nothing enunciated in the 
Law should contradict it, you are right; but if you mean that 
there is no siyása except that which the Law does enunciate, 
you are mistaken, and have [implicitly] ascribed error to the 
Companions of the Prophet themselves." 


Ibn Qayyim al-Jauziyya then remarks that the difficulties in inter- 
preting this question 


. . . lead some to abandon it, thereby rendering the prescribed 
criminal punishments (Bbudüd) inoperative and the specified 
rights (hugfiq) unredeemable. They have encouraged the impious 
in their corruption, and caused the Shari'a to be restricted and 
incapable of serving the needs of men and in need of supple- 
mentation. They have barred themselves from sound paths to 
knowledge and implementation of the truth, and rendered these 
paths of no account, despite their own and others' awareness be- 
yond doubt that these methods are proper and suitable for 
reality. Instead they imagine them to be contrary to the prin- 
ciples of the Law.” 


The techniques in this category are not applied to matters of ritual 
and worship (‘sbddé?), since these are assumed to bear benefits of a 
spiritual order rather than a material one, and whatever masiaba, if 
any, underlies the revealed rules in this field is not rationally discerni- 
ble. The policy in relation to the ibdddt is therefore one of taugif (re- 


n Laoust, Essai, p. 247, citing Mama min ar-Rasd'il wa 'l-Masd'il, V, 22. Laoust 
characterizes these calculations as “an arithmetic of profits and risks.” It is difficult to 
see how a purely quantitative or probabilistic judgment can be avoided. 

n Ibn Qayyim al-Jauziyya, Al-Turug al-Hukmiyya fi 's-Siydsa "sh-Shar'iyya (Cairo, 
1953), p. 13. 
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straint, abstinence), that is, restriction to what is specifically com- 
manded by the texts. It is not always easy, however, to draw the line 
between *ibdddi and mu dmaldt; which, for example, is jikad (holy 
war)?” 

(iv) Finally among the magdli that are not contradictory to the 
Qur'ün and Sunna there is the procedure known as istiksdn. This tech- 
nique, propounded by the Hanafi school, ostensibly involves giving 
preference to one giyds over an alternative one for reasons that are not 
clearly defined but amount to consideration of maslaba. This in some 
cases took the form of preferring what was allegedly a “hidden qiyds" 
(qgiyds Raft), derived from “an indication intuitively sensed by (lit., 
“sparked in the soul of") the mujtahid, which he cannot adequately 
express or demonstrate.“ This was subjected to scathing criticism by 
Ghazālī, who observed that if the “indication” in question really defies 
expression, there is no way of knowing whether it is sound or not.” 

In reality the “hidden giyds constitutes an appeal to a maslaha that 
is not only mursala (not textually specified), but not identified at all, 
and therefore particularly objectionable. Those jurists who recognized 
the consideration of maslaka generally did so on the assumption that 
the maslaba in each case, while not specified in the textual sources as 
applicable to that case, could nevertheless be clearly identified so that 
its consonance with the Law as a whole and its overriding circumstan- 
tial value could be examined and verified. This would have the effect of 
forcing the individual jurist to find persuasive justifications for the 
maslaka he had singled out for consideration, and thereby reduce the 
likelihood of personal whim or poor judgment. But if the mujtahid's 
rationale is not expressed—let alone if it is incapable of expression— 
there is no check on irresponsible value judgments. 

Therefore we find Ibn Taimiyya, for example, sometimes identifying 
the masiaka in his methodology as performance of a given legal duty, 
concluding thereby that another act contributing to such performance 
becomes obligatory also. Again, he rules that in a question of fulfill- 
ment of contract the maslaka is the implementation of the parties’ 
original intent, on the grounds that in principle the subject matter of 


T Laoust, Essai, p. 248. 

™ Gbazalt, Mwsta;jfa, I, 138; Mahmas&ni, Falsafa, p. 125. The modernist Rashid 
Rida offers the opinion that the claim of “hidden giyds” was made merely to answer the 
critics who saw in isfigldh and ístihsdn an attempt to introduce an independent source 
of law (Mandr, IV, 211, 860). 

* Ghazült, Mustas/é, I, 138-139. 
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contracts is left to the parties’ discretion, and that therefore the intent 
rather than the letter of contracts should be enforced.”* Ghazáli, as we 
have noted, reduced the masdlib mursala to the five universals.” 

The assumption in these specifications is that the maslaka may be 
mursala only to the extent that it is not specified in the texts them- 
selves as applicable to the particular case in question. But it may not 
be mursala to the extent of being subjected to no intelligible definition 
at all. 

To return briefly to istiksdn, besides the “hidden giyds there were 
other cases to which the term was sometimes applied in which nothing 
really more than an intelligent interpretation of the revealed sources 
was involved: when, for example, an analogy is avoided by restricting 
the application of the original rule by means of another text. This, as 
Ghazáli again objects, is not istiksén but simply a correct adjustment 
of two seemingly conflicting texts.“ 

The difficulty with istiksdn, in short, is that it does not rest on any 
clear-cut method of reasoning, and hence appears to the more syste- 
matic jurists to represent no more than an arbitrary introduction of 
personal preferences. The appeal to utility, if it is to be made at all, is 
most congenial to the revealed-law concept of the Shari‘a when at least 
an attempt is made to show that the utility in question is an object of 
the law itself. The failure of the Hanafi proponents of istiksdn to do 
this—to justify their avoidance of giyds in each case by reference to a 
specific maslaba—exposed them to the charge of legislating.“ e 

The fact remains, however, that the method’s proponents did not 
accept the premises of this criticism, but maintained that istiksdn was 
quite within the confines of a revealed system of law, and despite any 
inadequacies in their defense, it cannot be said that istiksdn repre- 
sented a deliberate arrogation of the power of unrestricted value judg- 
ment. For the argument does not carry beyond the limits set by ex- 
plicit rules of the Qur'án and Sunna, which continue to be respected. 


2. Darüára 
The doctrine of necessity, which held that extreme cases may arise 


Ibn Taimiyya and Ibn Qayyim al-Jauziyya, Qiyds, p. 48; French translation in 
Laoust, Contribution, p. 174. 

7 Ghazal, Mustasfd, I, 139. 

N E.g., Shiffi I, Risdla (Cairo, 1321 H.), p. 70, in reference to ssishsdn: God has not 
permitted any man since His messenger to present views unless from knowledge that 
was complete before him" (cited in R. Paret, article “Istibsin and Istislab,” SEI). 
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in which the usual requirements of the law may be set aside, was in 
general currency among jurists, although not always directly associ- 
ated with the technique of istisiah, partly because it purports to deal 
only with exceptional cases and partly because it pertains to matters of 
*ibaddt as well as mu'ámaldt. The Qur’anic justifications of “necessity” 
are numerous. 

From the rational point of view, the doctrine rests on the principle 
of general consequences, according to which the sequence of events to 
which a rigorous course of action gives rise may tend to defeat the 
purposes of the action.“ In Ghazäli's expression, Everything that 
exceeds its limit changes into its opposite.“ Account of this principle 
is taken by the Ottoman Mecelle under the headings of lessening of 
hardship (Articles 17, 18) and necessity (Article 21). The Mecelle, 
however, sets the following limitations: (1) What is permitted by 
necessity is limited to the extent of the necessity (Article 22); (2) what 
is permitted is valid only so long as the necessity lasts (Article 23). 

In cases where the dictates of necessity are in opposition to a 
maslaka evident in the normal rule, the Mecelle calls for preference of 
the lesser of two evils in accordance with the following rules: (1) an 
individual injury is preferable to a general one (Article 26); (2) avoid- 
ance of an evil takes precedence over securing a benefit (Article 30); 
(3) the lesser evil, reckoned on a qualitative basis, is to be preferred 
(Articles 27, 28, 29).8 

In Ghazáli's Mustasfd one finds one of the fullest classical treatments 
of the doctrine of necessity as a type of maslaka mursala. Indeed, it is 
only this type, and not the maglaka of suitability (mundsaba) which 
falls within textual limits, to which his definition of maslaka mursala 
really applies. The maslaka of mere suitability in his view does not 


T Q. ii: 173, v:3, vi:119, vi:145, and xvi:115 permit the eating of forbidden food in 
circumstances of extreme hunger, and all use the phrase “whosoever is compelled" 
(fa-man idfurra) or a slight variation of it. Q.xxii:78 says: “He hath chosen you and 
hath not laid upon you in religion any hardship." The word darára itself does not appear 
in the Qur'ün. 

% For a comparison of this doctrine with the Aristotelian doctrine of extremes in 
medieval Muslim philosopy see W. F. Thompson (tr.), Practical Philosophy of the 
Muhammadan People (London, 1839), pp. xxxvi-xxxix. 

© Quoted in Mabmasüni, Falsafa, p. 245, Ziadeh translation, p. 152. 

9 Cited in Mahmasanl, Falsafa, pp. 246-250; translation, pp. 153-156. The full 
translated text of the Mecelle is found in Charles Hooper, The Civil Law of Palestine and 
Transjordan (Jerusalem, 1933), Vol. I. 

* Mabmasüni, Falsafa, pp. 252-253; translation, pp. 157-158. 
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properly speaking involve istisldk at all, but only an exercise of the 
usual methods such as giyds. Since the comprehensiveness and syste- 
matic reasoning of his analysis make it a classic statement of the doc- 
trine of necessity, it deserves a detailed account. 

Istislah, says Ghazäll, is one of the “imaginary” sources of law, of 
which he lists four.* It becomes clear, as his argument progresses, that 
this does not mean that the conclusions drawn from these sources are 
invalid, but that they are not truly independent sources of law in 
themselves; they are already incorporated, explicitly or implicitly, 
into the recognized us@ of Qur'án, Sunna, ijmd', and qiyds, or else 
serve to elucidate them. 

In the case of tstisldh, three situations may arise: a maslake will be 
specifically identified by the texts as the basis for decision, or it will be 
ruled out of consideration, or no clear indication will be given. An 
example of the first case is the drinking of wine, which is forbidden 
because intoxication prevents the individual from performing his 
religious duties properly. This specification of the maglaka gives 
grounds not for istigla but giyds. As an example of the second case, we 
are told the story of a ruler who breaks the Ramadan fast, and instead 
of the prescribed penance of freeing a slave and distributing alms, a 
court jurist gives judgment that the ruler should fast for two consecu- 
tive months, since the usual penance would be no great sacrifice for a 
wealthy man. Ghazali condemns this reasoning because it “opposes 
the words of the scripture with a maslaha. Opening this door will lead 
to changing all the legal penalties and their textual sources because of 
changed circumstances." Here we have a clear example of what 
Qarafi called an excluded maslaka (maslaba mulghdt). 

If the Shari'a is silent on the use of masiaba in a particular situation, 
continues Ghazali, we must then distinguish between cases of necessity 
or need (darürdi wa 54jdi) and cases in which only improvements and 
embellishments (/absindi wa tasyindt) are in question. Here again we 
find a formula later invoked by Qaráfi. 

This distinction severely restricts the meaning of maglaha, for while 
it basically means “obtaining benefit and preventing injury," these are 
only 


% The other three are the teachings of earlier prophets not abrogated by Muhammad 
(Ghazal, Mustasfé, I, 132-135), sayings of the Companions of the Prophet (ibid., 
135-137), and istih;dn (ibid., 137-139). 

9 Ibid., p. 139. 
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. . . human aims, concerned with human welfare only in human 
terms, whereas what we mean by masiche is conservation of the 
aims of the Shari'a. The aim of the Shari'a in regard to man is 
fivefold: to conserve his religion, life, reason, offspring, and 
material wealth. All, then, that secures conservation of these 
five elements is a maslaba, and all that jeopardizes them is 
mafsada, prevention of which is a maglaba. 


The preservation of these five interests falls within the category of 
necessities and is amply exemplified in the revealed laws punishing 
heresy, murder, wine-drinking, adultery, and theft.“ 

But when only improvements and embellishments are at stake, in 
the absence of support from a text or giyds, no ruling should be given. 
“If the Shari'a offers no support for one’s opinion, it is the same as 
istibsán, while if one of the sources does support it, then it is a case of 
giyds, and the judgment is valid.“ 

The only example given by Ghazáli in which necessity overrules the 
texts is an odd one, but illustrates important principles: 


An example is the case of the unbelievers who shield them- 
selves with a group of Muslim captives. If we hold back from 
them they will fall upon us, overwhelm the territory of Islam 
and kill all the Muslims. If, however, we strike at their shield, 
we should kill an innocent Muslim who has committed no wrong, 
and there is no allowance in the Shari'a for such an action. But 
otherwise the unbelievers would gain mastery over all the 
Muslims and kill them, and then kill the prisoners as well, so 
that it may rightly be said that the captives will be killed in 
either case; and preserving the great body of Muslims is closer 
to the intent of the Law. For we know that the Law intends 
minimizing killing, just as it intends stopping it altogether if 
possible. If we cannot stop it altogether, we can at least mini- 
mize it. This would be a case of resorting to a maslaha known as 
necessity, since we know it to be an intent of the Law not by 
any particular indication or specific source, but by indications 
free of any restrictive definition. 

But securing the intent by this means, namely by killing an 
innocent person, is unusual (gharib) and finds support in no par- 
ticular source. Thus it is an example of a maslaka not de- 
termined by analogy from a particular source, but is inspired by 
three considerations: (1) it is a matter of vital necessity (darra), 


® Ibid., pp. 139-140. 
n [bid., p. 141. 
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(2) it is a case of clear-cut certainty (qaf iyya), and (3) its im- 
portance is universal (kssdliyya).’”** 


By these limitations Ghazali would prevent istislah from becoming a 
wide-open door for innovations of all kinds. They would rule out ap- 
peal to necessity in other cases that at first impression might seem 
similar. Should the unbelievers shielding themselves with a Muslim 
captive be shut up in a fortress, for instance, whose capture is not 
vitally necessary for the preservation of Islam and is not assured, then 
the considerations of necessity and certainty are absent. Again, in the 
case of a foundering ship, the lives of only a limited number of persons 
would be at stake and therefore it would not be lawful to throw one 
person overboard to save the rest. Nor may a group who are starving 
draw lots and practice cannibalism on one of their number,*? since the 
maslaka would not be a universal one.9? 

Determining the maslaba, Ghazali explains, is not a matter of sheer 
weight of numbers: the interests of the entire community may out- 
weigh those of one or two individuals, but those of ten do not out- 
weigh those of one. The objection is anticipated that in the case of the 
enemy shielding himself with Muslim captives, killing the latter con- 
travenes clear prohibitions in the Qur'ün.* How can this be justified, 
when in the relatively trivial case of the ruler who broke the fast of 
Ramadan, Ghazali insisted on following the prescribed penance, re- 
gardless of the maslaba? Ghazali replies: 


We consider this a question of ijiihàd. It would not be im- 
plausible to argue for a total prohibition [of istigldl, reasoning 


9 Ibid. 

€ Ibid. Mabmasünt (Falsafa, p. 254) recalls similar decisions in British and American 
courts refusing to condone cannibalism to keep the group from starving (Regina v. 
Dudley and Stephens, L. R. 14 Q. B. D. 273; United States v. Holmes, 1 Wallace 1). 

9! The meticulous GhazálI pursues his lugubrious example to its conclusion: “Nor 
may they cut off only his hand to eat, preserving his life and thereby claiming license, 
for this would injure his maslaha. The Law allows injuring a person in his own interest, 
as for example by bleeding or cupping and such like. Thus a person in need might cut 
flesh for food from his own thigh, which would be like cutting off his hand. But it might 
be obvious that the amputation would cause his death, in which case it would be for- 
bidden, for there would then be no assurance of saving himself, and it would not be a 
clear-cut and certain maslaha” (Mustasf4, p. 141). 

1 Q. iv:93: “Whoever intentionally slays a believer, his reward is everlasting hell- 
fire"; Q. vi: 151: “Slay not the life which God hath made sacred, save in the course of 
justice." 
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from the example of the ship, which [if the interests of the 
majority were followed] would serve to justify killing a third of 
the Community in order to save two-thirds, by sheer preference 
of numbers. For there is no question but that if an unbeliever 
intended to kill a limited number of Muslims—ten, for example 
—and shielded himself with a single Muslim hostage, then the 
ten would not have the right to kill the hostage in self-defense. 
Rather, they would be judged in the same light as ten men com- 
pelled to kill—or, in case of starvation, to eat—a single man. 
Here we have a case of weight of numbers, not a principle of uni- 
versality. 

But for an unlimited and universal number there is a different 
and stronger case than for the simple preference of the greater 
number.. . . In the case before us [in which all Muslims are in 
danger] . . it must be said that shedding forbidden and inno- 
cent blood must be weighed against the fact that in abstaining, 
an unlimited amount of innocent blood will be shed. We know 
that the Law gives preference to the universal over the partial; 
therefore preserving the people of Islam from the onslaught of 
the unbelievers is more important in the intent of the Law than 
preserving the blood of a single Muslim. This is clearly indicated 
by the intent of the Law, and what is thus clearly indicated 
needs no support from a source.” 


This last sentence is of great importance.“ The principle of prefer- 
ence on which Ghazäll has relied is, he admits, not covered in a par- 
ticular text in so many words so as to justify an ordinary giyds, yet he 
insists that it is undeniably present in the clear intent of the law as a 
whole. Therefore, istéslé is a sound procedure under certain circum- 
stances, yet it is not an independent source of law. This is why he calls 
it an "imaginary source” (asl mauhüm): the definition of it as a 
“source,” not the procedure, is imaginary. 

We have restricted use of it to implementation of the purposes 
of the Law as determined by the Qur’an, Sunna, and ijmā'. 
Every maşlaha that does not consist of implementing the under- 
stood intent of the Quran, Sunna, and ijmd is foreign and in- 
appropriate to the operations of the Law. It is therefore void 
and rejected, and whoever has recourse to it is arrogating the 


„ Ghazal, Mustagſd, p. 142. 
® The Arabic reads: Fa-hädhi maqtũ un bihi min maqsüdi 'sh-shar" wa 'I-maqtü*u 
bihi IA yabt&ju ila shabddati asl.” 
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power of legislation, just as whoever uses istiksdn is legislating. 
Every valid maslaba is based on implementing the intent of the 
Law, which must be determined by the Qur'ün, Sunna, and 
ijmà' and must not fall outside the scope of these sources. But 
it is not called giyds but rather maslaka mursala, because 
qiyds is a well-defined source in itself, while we know that the 
Law intends application of the maslaka not by one single in- 
dication, by by unlimited indications in the Qur’an, the Sunna, 
and the context of circumstances; and because of this diversity 
of indications, it is called maslaka mursala. As long as maslaba 
is interpreted to mean conservation of the intent of the Law, 
then there is no room for argument in following it; rather it 
should be accepted as a basis for judgment without dispute. 
Insofar as we have acknowledged disagreement, that has been 
in cases of two opposing s aslabas and intents, in which case 
preference must be given to the stronger.™ 


But how, the questioner persists, does he know that the universal 
interest is decisive while that of a limited number is not? He replies: 


We do not know this by virtue of any specific single text, but by 
a variety of judgments and a concurrence of indications which 
leave no doubt that preservation of the continuance of Islam 
and the lives of the Muslims is more important in the intent of 
the Law than preservation of a particular individual for another 
hour or a day, when the unbelievers are going to kill him in any 
case.“ 


Ghazäll is firm in insisting that the absence of specific textual proof 
does not mean the absence of any textual backing at all, and that it 
cannot be said that he has had recourse in his examples to his own 
moral assumptions or preferences. While he distinguishes his process 
from giyds, it is clear that he claims to be deriving conclusions from 
unassailable principles, which place his reasoning on the same circum- 
spect level as giyds. Whether his claim is justified is another matter. It 
might easily be argued, of course, that his conception of what consti- 
tutes a vitally necessary, certain, and universal maslaba is inevitably 
somewhat subjective. But the significant fact is that he thought it 
necessary to allay such fears and defend his position as being textually 
sound, arguing that he only contravened revealed principles on the 
strength of other revealed principles. 


„ Ghazāli, Mustagſd, pp. 143-144. 
8 Ibid., p. 144. 
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One final observation must be made about Ghazáli. While applying 
the term éstisidh to contraventions of textual rules on grounds of nec- 
essity, he has denied the applicability of the term to more ordinary 
cases in which it is only proposed to override the presumption of the 
absence of a ruling (al-bard'a 'l-agliyya) with a maglaba. In the latter 
class of cases, what is thought to be éstisia is either a misunderstood 
case of giyds or an unjustified resort to ill-defined subjective prefer- 
ences. In this sense Ghazäll's argument permits much less amplifica- 
tion of the sources than that envisaged by such jurists as Ibn Tai- 
miyya, despite the fact that the latter left no room in his definition of 
maslaka for contravening the texts. This difference reminds us once 
again of the essential conservatism of Ghazäli's position. 

In contrast to Ghazàli, one medieval jurist stands out who not only 
used the concept of maglaha to justify setting aside the texts but went 
to the lengths of making this a general rule. Najm ad-Din Taufi (d. 
716 H.), the most radical of all champions of tstisiah, asserted in effect 
that every masiaka is a necessity and must therefore take precedence 
over everything else. 

Taufi’s doctrine is set forth in his commentary on the thirty-second 
of forty hadiths listed by the Sh&fi'ite jurist al-Nawawi (d. 676 H.). 
Hadith No. 32 is the admonition, “Do not inflict injury nor repay one 
injury with another" (Id darar wa lä girdr). Tauft takes this to be the 
first principle of the Shari‘a, enabling ma$laba to take precedence over 
every other consideration. It is no argument to say that God is the 
best judge of the maslaka, for the Shari'a orders man to judge for 
himself. 

As for the texts and ijmá', writes Taufi, if they should happen to 
conform to the maglaba in a particular case, they should be applied 
forthwith. But if they oppose it, then consideration of the maglaba 
must take precedence over them. This is done through the process of 
restriction (tekhsis) and clarification (baydn)—not by the process of 
attacking them or suspending them—just as the Sunna is sometimes 


given preference over the Qur'ün by serving as a means of clarifying 
it.“? 


® The text is published in Majma’ ar-Rasd’il fi Usal al-Figh (Beirut, 1324 H.); 
AL-Manér, IX, 745-770 with some omissions, with commentary by Jamal ad-Din al- 
Qasim!; Zaid, Maga ka, Appendix, pp. 14-48; Khallaf, Masddér, pp. 87-122. Subsequent 
page references will be to the Zaid text (cited in note 54). 

n Zaid, Maslaha, Appendix, p. 17. It will be assumed in this case, Taufi means, that 
the textual rule does not properly extend to the circumstances under consideration. 
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In some cases, Taufi grants, what is called for by the texts or ijmà' 
will intrinsically involve an injury (garar): for example, criminal 
penalties. In this case they “can only be viewed as exceptions to the 
Prophet's formula, Id garar wa ld girdr.’ But if the injurious element 
is only incidental, then—barring special indications to the contrary— 
it must be eliminated by the process of restrictive interpretation, in 
order to achieve conformity among the sources.“ 

Taufi then proceeds to establish that maslahe is the fundamental 
intent of the Law, following in this case a conventional point of view. 
Like all other jurists, he restricts consideration to the mu dmaldt and 
excludes the ibdddt, for which the law has its own justification and 
whose foundation cannot be analyzed beyond its support by the texts 
and ijmd‘.”’** 

Three reasons are given by Taufi forjthe precedence of maslaba over 
the texts and ijmd': 

(1) As for ijmd', even the opponents of that method support the 
concept of maslaba; therefore it has more universal backing and is 
more worthy of use as a criterion of decision. 00 

(2) "The textual sources are diverse and mutually contradictory, 
which is the reason for the difference among the schools in the rules 
they follow; this difference is condemned by the Law. Consideration of 
the maslaha, on the other hand, is a matter consistent within itself and 
brings about the agreement demanded by the Law.“ 20 

(3) Examples can be found in the Sunna of the Prophet and his 
Companions of cases in which the textual sources contradicted con- 
siderations of maglaka, and the latter was preferred. In one such ex- 
ample, the Prophet ordered Abü Bakr and ‘Umar to immediately put 
to death a man whose behavior in the mosque was offensive; they 
refused to do so because he was praying, and Muhammad approved 
their disobedience. 

These arguments are open to severe criticisms which have been 


** Zaid, Maslaha, Appendix, p. 18. The suggestion is implicit that darar signifies an 
injury of a physical or material kind, and that maslaha signifies no more than the avoid- 
ance of this. Criminal penalties are an “exception” to the requirements of maslaha; 
he does not refer to a greater maslake of public security, overriding that of the criminal's 
physical well-being. 

** Zaid, Magda ka, Appendix, p. 21. 

10 Tbid., Appendix, p. 35. 

101 Ibid. 

108 Thid., Appendix, pp. 39-40. 
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made by a number of modern writers. The first argument, for example, 
is entirely misleading if it means to suggest that maslaba enjoys uni- 
versal support in the manner in which TaufI proposes to use it. At 
most, he can claim an ijmd' in support of the belief that the Shari'a 
was revealed in man’s material and moral interest; but most jurists 
would draw from this the presumption that the maşāliķ are already 
incorporated into the Law as it was revealed, so that Taufi's methods 
are unnecessary and even blasphemous.!^ 
TaufI, anticipating such an objection, replies: 
If it is said, the Law knows best what are the true interests of the 
people . . . and it is fanciful and presumptuous to determine the 
masalib by other means, then we say: Indeed the Law does 
know best what are the true interests of mankind. But what we 
said does not amount to discarding the proofs of the Law in 
favor of other means, which would be forbidden. Rather, some 
proofs are set aside in favor of another preferred proof, on the 
authority of the hadith ld dardr wa ld dirár, just as you some- 
times give precedence to ijm4' over other proofs. Furthermore, 
God provided us with a means to determine our interests in all 
but exceptional cases, so we shall not forsake it for a doubtful 
method which may or may not lead us to the maglaha. 


On the second argument—that the textual sources are inconsistent 
—it may be recalled that the same argument was marshalled against 
giyds and refuted by Ibn Qayyim al Jauziyya, who insisted that any 
apparent inconsistencies in the texts were merely the result of inade- 
quate interpretation. There the allegation served the argument that 
the motivation behind revealed laws could not be known. Taufi makes 
the same allegation, but assumes that the motivation can be known, 
and concludes that therefore we must apply the motivation, which is 
consistent, rather than the revealed form, which contradicts itself. It is 
true that he adds that an attempt should be made to reconcile the 
sources if this is possible without “manipulating” them (tald ub 
bi'l-adilla) ; but otherwise the maslaka must take precedence. “For the 

1 Zaid writes (ibid., p. 188): “As long as the Lawgiver is so entirely moved by con- 
sideration of the maslaka (as Taufi claims Him to bel, there is no possibility of His de- 
crees being contrary to it, in such a way as to necessitate giving it precedence over 


1% Ibid. p. 41. 
1*5 Ibn Qayyim al-Jauziyya and Ibn Taimiyya, Qiyds, quoted above in the discussion 


on giyds, p. 77. 
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maslaba is what was intended in establishing the laws for the direction 
of mankind's affairs, while the sources are only means to this end; and 
ends must take precedence over means.“ 10 
But the reply of Ibn Qayyim al-Jauziyya to his critics applies to 
Taufi as well. The disagreement among the madhāhib on various 
points is no logical indication of contradiction among the textual 
sources, but only of the imperfect degree of understanding on the part 
of each madhhab.!?! Or it may indicate the change in the masdlsb them- 
selves from one time or place to another. 08 
Tauft, however, does not anticipate such objections and confines 
himself to rejecting the view that just as differences among the Schools 
are a blessing, so are disagreements between the sources of the Law, 
and therefore do not need to be resolved by istigldk. If that were the 
case, he argues, everyone could do as he pleased, finding one authority 
or another to support him.! In this we are reminded of his underlying 
assumption: the masdli are by nature sufficiently clear to be known 
with certainty in any given case, and are a more reliable guarantee of a 
unified and systematic application of law than strict adherence to the 
revealed sources would be. This is indeed an unusual assumption 
among medieval jurists, for the great mass of whom it was a matter of 
dogma that the Shari'a was revealed precisely for the purpose of rescu- 
ing man from the uncertainties and failings of his own diverse inclina- 
tions. But that is not Taufi's view. For him the Shari'a is essentially a 
call to utilitarianism: 
And let it not be said that the Law knows better what are man's 
interests and that therefore his interests can be deduced from 
the Law's indications. For we have established that regard for 
these interests is itself one of the indications of the Law, and in 
fact the strongest and most specific of them. Let us then give 
it precedence in order to achieve these interests.!!? 


10 Zaid, Maslaka, Appendix, p. 46. 

107 This is also Ibn Taimiyya's view. See Laoust, Essai, p. 250. 

108 Zaid’s view. (Maslaha, pp. 188-189). Furthermore, observes Zaid, given Tauff's 
logic on this point, there is no justification for separating mu dmaldi from ibdddt and 
using maslaha only in the former; are the ‘ibdddé then not contradictory too? (ibid.). 
*Abdalwahhüb Khallaf makes the same objection (Masddir, p. 84). 

1? Zaid, Maslaha, Appendix, p. 42. He quotes a satiric verse of poetry: “Indulge in 
drink, sodomy, fornication, and gambling, and justify thyself in each case by the dictum 
of an imam." 

uo Tbid., Appendix p. 48. 
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His third argument for istigldh— that the Sunna gives examples in 
which the texts contradicted maglaka and the latter was preferred—is 
also subjected to criticism. The Sunna is itself a textual source, and 
therefore the contradictions he cites amount only to the restriction or 
suspension of one text by another. 

On one further point Taufi unwittingly leaves the door wide open 
for criticism of his claim that istisiah is a means of bringing order out of 
the chaos found in the traditional sources. He admits the possibility— 
which indeed would have been hard to deny—that conflicts may arise 
among the mazdli themselves. In seeking a method of selection, he 
first gives preference to the ruling that would secure “‘as many benefits 
as possible . . . or the most important one." But if there are no clear 
grounds for preference, Taufi is driven to advocate a random choice or 
the drawing of lots. This undignified procedure is scarcely congenial 
to his assumption that the masdli have greater inner consistency than 
the revealed texts and ijmd'. 

Taken as a whole, Taufi’s theory of maslaka can only be considered 
an extreme exception to the traditional view. While insisting that his 
method is securely grounded in a hadith and that therefore he cannot 
be accused of disrespect toward the revealed Law, it seems question- 
able whether this claim was made entirely in good faith. The badith 
was not one generally in use, and by Taufi’s own implied admission! 
was considered a weak one; other writers on maglaka do not base their 
arguments on it. In making it the basis of his entire structure of legal 
reasoning, Tauff declares in effect, All hadiths may be restricted or 
explained away except this one." His method enables him to choose 
the legal judgment in a given case that most appeals to his utilitarian 
sense of values and then bend the normal sources of law to conform to 
his preference. If they will not bend, they are simply “restricted.” It is 


11 Zaid’s criticism in ibid., pp. 189-190; also Khallaf, Masddir, p. 84. Tauff's argu- 
ment is revived by Rashid Rida (Mandr IV, 209-210). 

us Zaid, Maga ha, Appendix, p. 46. This passage in particular attracts Zaid’s ridicule 
(ibid., p. 189). It should be remembered that the drawing of lots is objectionable in it- 
self to Muslim jurists because of its suggestion of frivolity and because of the Qur'&nic 
ban on gambling. Cf. Ghaz&li, Mustagſd, I, 141, for a refusal, partially on these grounds, 
to accept a decision to throw a passenger overboard in the hypothetical case of the 
foundering ship. 

U3 Zaid, Maglaha, Appendix, p. 18: Tauff anticipates an objection that consideration 
of the masicka is not decisive, for it rests on a hadith that is not decisive." He does not 
refute this allegation but only answers by reiteration of his position. 
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this license that leads Abdalwahhäb Khalláf to object that Taufi 
“opened the door to suppression of the revealed texts, and made the 
judgments of the texts and ijmd' liable to cancellation by opinion. For 
consideration of the maslaka is no more than naked opinion and arbi- 
trary speculation.’ 

The fact remains that sincere or not, Taufi found himself compelled 
to defend himself on orthodox grounds by claiming textual support, 
and it is this defense that makes him the exception that demonstrates 
the rule. 


14 Khallaf, Masddir, p. 84. 
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MUHAMMAD ‘ABDUH AND 
NATURAL LAW 


Having outlined in the past two chapters some of the fundamental 
elements in the idealist tradition of Muslim legal and constitutional 
theory, and having tried to show that these elements were outgrowths 
of a conservative theology, we now turn our attention to the late nine- 
teenth and early twentieth centuries to consider the manner in which 
this tradition was reformulated by two representative reformist intel- 
lectuals, Muhammad ‘Abduh and Muhammad Rashid Rida. Of these 
two, the former is much the more important historical figure, although 
we shall have less to say about him of direct relevance to matters of 
law and government. So much has been written about ‘Abduh by both 
orientalists and Muslims that it may seem redundant to say anything 
more.! Nonetheless we shall do so, if only to emphasize a certain per- 
spective. For it was 'Abduh's reformist theology that Rashid Rid& 
took as the basis for his reformist theories of jurisprudence and consti- 
tutionalism. The shakiness of this basis underlay the incoherence of 
Rid&’s ideology, and thus appears to have contributed something to its 
failure as a political program. While this would not matter very much 


1 The most extensive record of information on ‘Abduh’s life and work remains Rashid 
Rida’s three-volume Tdrikh al-Ustddh al-Imim ash-Shaikh Muhammad ‘Abduh (Cairo, 
1931). Volume I is an 1100-page biography, Volume II is an anthology of ‘Abduh’s 
articles, and Volume III reproduces the texts of eulogies and appreciations of 'Abduh in 
the press and by friends and official personages after his death. A number of Egyptian 
scholars have championed ‘Abduh’s ideas in western-language studies, most notably 
Moustapha Abdel Razik (Mustafa ‘Abd ar-Ráziq) and Osman Amin (‘Uthman Amin); 
these works are cited in the bibliography. Among western scholars the leading studies of 
*Abduh are by Max Horten, I. Goldziher, C. C. Adams, J. Jomier, R. Caspar, and A. H. 
Hourani, also listed in the bibliography. Shorter studies of note are in the cited works of 
P. J. Vatikiotis, J. M. Ahmed, and N. Safran, and in L. Binder, The Ideological Revolu- 
tion in the Middle East (New York, 1964). 
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if Rid& were only an isolated figure, the fact is that his theories have 
been substantially shared by a large number of educated Muslims, at 
one ideological level or another, up to the present day. 

‘Abduh’s life and career have been described at length in many 
works. He was born in 1849 in a village in the Nile Delta, into a family 
of modest means. As a boy he attended the mosque school in the city of 
Tanta; he then moved on to Al-Azhar University in Cairo where in 
1877 he received the degree of dlim. For two years he taught at the 
Azhar and at the new college of Dar al- Ulũm. During his period at the 
Azhar he came under the influence of Jamal ad-Din al-Afghani, the 
legendary Afghan then visiting Cairo who traveled up and down the 
Muslim world and Europe preaching his revolutionary message of 
religious revival and pan-Islamic political activism. When Afghani was 
expelled from Egypt in 1879 ‘Abduh, as his disciple, was sent back to 
his village, only to be recalled to Cairo a year later to become editor of 
the official gazette, Al-Wagé's' al-Misriyya ("Egyptian Events"), in 
which he published a number of articles calling for various political, 
religious, and social reforms. For a time he became involved with 
‘Arabi and his group of nationalist army officers who resisted the 
British occupation of Egypt in 1882, and for this was sentenced to 
three years of exile from the country. After a short stay in Beirut he 
rejoined his old mentor Jamal ad-Din al-Afgh4ni in Paris, helping him 
produce the famous journal AL'Urwa 'l-Wuthgé ("The Firmest 
Bond") until it expired after 18 issues in 1884. After another sojourn in 
Beirut, where he taught in an Islamic school, 'Abduh returned to Cairo 
in 1888 and soon was appointed a judge in the “native courts” (al- 
mabákim al-ahliyya) created to apply the newly established (and es- 
sentially non-Islamic) codes of law enacted by the Khedive. In 1895 he 
became a member of the newly formed administrative council of Al- 
Azhar University, and in 1899 the Khedive appointed him Grand 
Mufti of Egypt and a member of the Legislative Council, an advisory 
quasi-parliamentary body. As Mufti he was responsible for supervision 
of the system of religious courts—into which he managed to introduce 
some reforms—as well as giving formal advisory opinions to the Gov- 
ernment on matters involving Islamic law. In addition to this, he 
revived a moribund practice of granting opinions to private individ- 
uals on their problems of personal belief and practice, and in this re- 
gard he issued a number of controversial fatmds. He died in 1905. 

In our perspective in the following pages the degree of consistency, 
clarity, depth, and sustained intellectual commitment in 'Abduh's 
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thought assumes an importance not always conceded by his commen- 
tators. All of them duly record the fact that these were not the quali- 
ties for which 'Abduh was noted, and many of them see this as a vir- 
tue, as of course in a way it was. In seeking to reconcile Islamic belief 
to the scientific age, they point out, ‘Abduh was prudent and prag- 
matic, avoiding sharp breaks with traditional dogmatic formulas and 
elaborating what was novel in his thought only to the extent de- 
manded by clear and present needs. By doing this he made his message 
more palatable to the orthodox and established a common ground of 
discourse between them and the products of modern secular education. 
Alternatively, it has been possible simply to note on how wide a front 
‘Abduh departed at least a little from tradition, even if he did not do 
so in a systematically thought-out way, and consequently to credit 
him with being, in his own indirect manner, a kind of radical. For 
example, as one very able study shows clearly, his theological depar- 
tures amounted implicitly to a revival of Mu'tazilism, the systemati- 
cally rationalist theological school of the early centuries of Islam, even 
though it is pointed out in the study that 'Abduh carefully avoided 
calling himself a Mu'tazilite and refrained from pursuing the implica- 
tions in question to their logical conclusions.“ 

Both these observations are valid. 'Abduh was a conservative by 
language and manner and a radical by the implication of many of his 
teachings. For a reformer to be doctrinaire or systematic is not always 
a virtue, and one can admire the humane, tolerant, practical, concilia- 
tory spirit that prevented 'Abduh from so being. It is not surprising 
that both 'Abduh's own generation and later ones have revered him as 
a great teacher. 

Nonetheless, the limitations of his theology are historically no less 
important than the nobility of his character. While it would be unjust 
to speak of his failure, it needs to be recognized that his ideas provided 
a better basis for apologetics and polemics than for social reform and 
cultural rebirth.’ Yet his theology, with all its limitations, was ac- 


3 Robert Caspar, “Le Renouveau du mo'tazilisme," Institut Dominicain d'Études 
Orientales du Caire, Mélanges IV (1957), 57-72. 

Three of the most recent studies of 'Abduh both establish this point convincingly. 
It is emphasized most strongly by Nadav Safran, Egypt in Search of Political Community 
(Cambridge, Mass., 1961), pp. 62-75. See also Binder, T'he Ideological Revolution, pp. 
60-72, 95-106. Albert Hourani, in describing ‘Abduh’s debates with Gabriel Hanotaux 
and Farah Antün, writes: “But polemics have their danger: in defending oneself, one 
may draw closer to one's adversary than one thinks. It is significant that both his con- 
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cepted as a starting point where a more solid one might not have been. 
No one has dared, or seen the need, or enjoyed the necessary prestige, 
to improve on it. 

The legal and constitutional doctrines of the classic Islamic tradi- 
tion, exhumed and reformulated by Rida and other modernists, had 
been solidly grounded in an Ash‘arite theology whose relevant char- 
acteristic in our concerns was its emphasis on divine voluntarism and 
rejection of naturalist concepts of authority and justice. Among 
modernists typified by Rida, an essential assumption has been that the 
“true” Islamic system of law and government of the age of the Found- 
ing Fathers, properly understood, was really based on natural prin- 
ciples, such as would seem to be required by the modern age. The rigid 
formalism and quietism commonly associated with the traditional 
dogmas must be the results of ignorance and error. Muhammad 
*Abdub's theology, and his occasional ventures into political and legal 
questions, encouraged this path of explanation but failed to provide a 
satisfactory intellectual framework that might enable it to succeed. In 
the first place the effort required a certain amount of historical distor- 
tion; in the second place one may wonder whether either 'Abduh or 
Rida really believed in all they said, or appreciated what it must mean. 
It was the reservations with which ‘Abduh surrounded his own inno- 
vations that gave Rida reason in the first place to choose such un- 
promising models of traditional doctrine for modern revival, and in the 
second place to revive them in such an ambiguous and confused way 
that they could not possibly be given practical effect if taken at face 
value. It was possible for Rida to insist in abstract principle on the 
naturalism of Islamic legal and constitutional doctrines, without con- 
sistently interpreting their processes in the ways that naturalism would 
demand, because the theology introduced by ‘Abduh to which Rida 


troversies were concerned, not with the truth or falsity of Islam, but with its being 
compatible with the supposed requirements of the modern mind; and in the process, 
it may be that ‘Abduh’s view of Islam was itself affected by his view of what the 
modern mind needs. . . . It was, of course, easy in this way to distort if not destroy the 
precise meaning of the Islamic concepts, to lose that which distinguished Islam from 
other religions and even from non-religious humanism. . . . Once the traditional inter- 
pretation of Islam was abandoned, and the way open to private judgment, it was 
difficult if not impossible to say what was in accordance with Islam and what was not. 
.. It was not an accident that, as we shall see, one group of his disciples were later to 
carry his doctrines in the direction of complete secularism” (Arabic Thought in the 
Liberal Age (London, 1962], pp. 144-145). 
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subscribed was not so thoroughly naturalist as it purported to be. It 
was only intermittently and incidentally naturalist on certain salient 
points while still marked with traditional nominalism on others. The 
naturalist elements are thus the impetus to reinterpretation in Islamic 
legal and constitutional doctrine, and for this reason need to be identi- 
fied; likewise, their limits became the limits of the reinterpretation. 

In searching for a religious and social doctrine in keeping with their 
efforts to lift Islamic society out of its tradition-bound inertia, Muslim 
reformers could consider the merits of two alternative natural law 
conceptions. The first would be to assign separate spheres of compe- 
tence to reason and revelation, along lines roughly similar to the 
Thomist tradition in Catholicism. According to this view, God’s crea- 
tion of the world of nature, including human nature, in keeping with 
an Eternal Law, provides human reason with the necessary basis for 
determining the principles of social morality, while revelation ad- 
dresses itself to spiritual questions of personal devotion and redemp- 
tion. 
~Islamicthought has not inclined in this direction because of its own 
primary image of God as ever-present, ever-willing, and ever-creating. 
God is ‘‘wholly other” than His creation, but He cannot have with- 


drawn or detached — 
e second possibility is to recognize the parallel competence of 


both reason and revelation within the same sphere, denying that there. 
is either a separation or a conflict hetween them.Specifc-divine coms. 
mands may exist in matters immediately concerning ordinary social 


life, without the competence of reason thereby being devalued. Simi- 


larly, reason may be capable of reaching certain conclusions regarding 
but only random ones, in the subject matter of each kind of knowledge. 
‘hus reason can discover the existence of God and identify His most 
important qualities, but can not determine the correct forms of wor- 
ship; revelation prescribes all the details of the law of inberitance, but 


— — $ repre e — 
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‘omits mention of the details of governmental organization. [twas this 
approach. in which reason and revelation form an integrated combi- 
nation, and which is more congenial to the Islamic religious outlook, 
that Muhammad ‘Abduh and many other modernists adopted.* 


4 An admirable statement of this position is given by Khalifa Abdul Hakim, “The 
Natural Law in the Muslim Tradition,” University of Notre Dame Institute of Natural 
Law, Proceedings, V (1951), 29-65. 
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This type of naturalism departs from the long-established Ash‘arite 
tradition by its promotion of the potential of human faculties beyond 
the secondary role of merely elaborating the circumstantial applica- 
tions of revealed commands. It adopts the position central to all nat- 
ural law theories—that sound reason is capable of identifying right 
and wrong in their true forms, not merely as distorted images. Where 
Christianity saw original sin, Islam saw original inadequacy. Now this 
is changed. If reason falls short, it is only because it has been hampered 
by some other influence. 

*Abduh himself described the main objects of his career as follows: 


I spoke out on behalf of two great causes. The first of these 
was the liberation of thought from the chains of imitation and 
the understanding of religious faith as the members of the early 
Community understood it before dissension arose, and the re- 
turn of religious learning to its original sources, and considera- 
tion of religion in the scales of human intelligence that God 
created to repel the excesses of faith and diminish its errors and 
stumblings, so that the human social order prescribed by God in 
His wisdom may be attained. In this way religion may be 
counted the true friend of science, a stimulus for inquiry into the 
secrets of the universe, and an appeal to respect established 
truths and rely upon them in cultivating our spirits and re- 
forming our actions. All this I have considered to be a single 
matter. In appealing on its behalf I found myself in opposition 
to the views of the two great groups of which the Community is 
composed: the devotees of the religious sciences and others of 
their type, and the devotees of modern techniques and their 
partisans. 

The second cause I adopted was the reform of the Arabic 
language. 

I also made an appeal on behalf of another. reform that people 
ignored and whose importance they did not seem to understand; 
nevertheless this reform is at the very basis of social life, and 
the Egyptians have fallen into decadence and have been hu- 
miliated by their neighbors only because they neglected it. This 
consisted of drawing the distinction between the government’s 
right to the obedience of the people and the people’s right to 
justice on the part of the government. I was among those persons 
who called upon the Egyptian population to recognize their 
right over their ruler—a notion which had not occurred to them 
for over twenty centuries. We preached the belief that the 
ruler, although he must be obeyed, is only a human being, 
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subject to error and prey to his passions, and that he can be 
deterred from these errors and passions only by the counsel 
that the Community gives him in word and deed. 

But I later abandoned this question of political authority for 
fate to determine and for the hand of God to settle, for I realized 
that in such matters nations reap the fruits of what has been 
planted and cultivated over a long period of years, and that it is 
this planting with which we must now concern ourselves, with 
God's help. 


A. General Altitude toward Reason and Revelation 


One of 'Abduh's most constantly stressed themes in his theological 
and apologetic writings is the essential harmony of reason, revelation, 
and individual moral temperament. When properly expressed and 
understood, there can be no conflict between them, although the fact 
that men often understand them in distorted form leads them to 
suppose that there are contradictions. 

‘Abduh’s two leading works in this field of thought are the Risdlat 
al-Taubid,* which is a concise expression of his theology, and Al-Islam 
wa 'n-Nasrdniyya ma‘ al-'Ilm wa 'l-Madaniyya,' which is a defense of 
Islam's attitude to reason and science as compared to that of Chris- 
tianity. In the latter work he argues that certain problems in Muslim 
history, particularly the rigidity (jumad) of the various sciences after 
the first four or five centuries of Islam, have been due to the accumu- 
lated crust of custom and habit superimposed on “true” human moral 
instinct (al-wijddn as-sddiq), artificially making the latter appear to be 
in conflict with reason. There is no fundamental antagonism between 
the two so long as moral instinct is freely expressed and reason stays 
within its proper bounds (which are defined elsewhere). Each has its 
proper function. That of reason is to examine means and ends; that of 
temperament (heart, disposition, emotion) is to ascertain pain, plea- 
sure, and other feelings. The two are the “eyes” of the human spirit: 
one for distant objects, the other for close ones; both are essential and 
are mutually supporting. Complete religion is both knowledge and 
taste, heart and mind, evidence and acknowledgment, thought and 


* Rida, Tärikh, I, 11-12. 

* The edition used is that of Cairo, 1351 H.; French translation by B. Michel and 
M. Abdel Razik, Rissalat al-Tawhid ; exposé dela religion musulmane (Paris, 1925). Page 
citations below are to translation/original. 

1 Cairo, n.d. 
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temperament." Whenever there appears to be conflict between reason 
and temperament it is only because what is thought to be one or the 
other is really something else.“ 

This is a convenient loophole by which any contradiction of ‘Ab- 
duh’s thesis can be explained away. The same sort of relationship, 
often with the same loophole, is conceived for reason and revelation. 

Reason and revelation are different paths to truth and fulfill differ- 
ing functions, but cannot contradict each other. “The Muslims are 
agreed," says ‘Abduh, that if religion can reveal certain things to us 
that exceed our comprehension, it cannot teach us anything that is in 
contradiction with our reason.“ If there appears to be a contradiction 
one or the other has been incorrectly understood. According to Rashid 
Rida, 'Abduh explained that the conclusions of both reason and revela- 
tion may be either decisive (ga f ĩ) or suppositional (gassmi), with the 
decisive conclusion always taking precedence. What is decisive cannot 
be false, and therefore all decisive conclusions, whether revealed or 
rational, must always be in agreement; but most of the indications 
from both sources are of the suppositional kind, and therefore are 
subject to interpretation (/a*wil).!? It is reason, continues ‘Abduh, that 
confirms the validity and coherence of religious doctrine. Logical 
inconsistencies need not be accepted at face value. Still, when further 
rational investigation fails to reconcile the contradiction, the matter 
should be committed to God in His omniscience“ 1 — that is, a ra- 
tional explanation exists although man has not discovered it. 

The limits to the use of reason as conceived by ‘Abduh appear to fall 
within two categories. Sometimes they are inherent in the subject 
matter. At other times they are imposed not on the validity of reason 
itself but on the ability of individuals to make sufficient use of reason, 
so that rational conclusions must be guided or confirmed. The latter 
category applies to value judgments, and will be dealt with in the next 
section of this chapter. The first category includes such questions as 
free will and predestination, God's essence, and certain of His attri- 
butes.” 


* Al-Islam wa'n-Nasrdniyya, 142-144. 

* Risdla, 6-7/8. 

10 Shakib Arslan, As-Sayyid Rashid Rigé au TEA Arba'in Sana (Damascus, 1937), p. 
690. 
1 Risdla, 88-89/129-130. 

18 He cites the hadith, “Reflect on what God has created, but not on His essence, or 
you will perish.” They are “rational” attributes which are part of the “Necessary Be- 
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Abduh's position on free will is of interest not only because of his 
conclusion but also because of the process of reasoning by which he 
arrives at it. The process is a pragmatic one, in which conflicting 
rational arguments are weighed on the scale of utility. ‘Abduh’s main 
concern in the free-will puzzle is on a psychological level, with the 
individual’s consciousness of his ability or inability to determine his 
own actions and their consequences, rather than with a complete and 
systematic philosophy of causality. He finds it desirable to promote an 
assumption of free will, and had he wished to do so he could have 
adopted the full Mu'tazilite rationale in support of this assumption. 
But this would have violated his essential conservatism, by which he 
remained faithful to certain fundamental Ash‘arite formulas: in this 
case, God’s transcendent and unique role as Creator of all things. The 
term khalg (creation), or khdliq (creator), belongs to God alone. Some 
Mu'tazilites had scrupulously avoided applying these terms to men's 
actions for fear of being charged with the blasphemy of shirk (deroga- 
tion of the uniqueness of God), and instead used the term mukhtari' 
(producer, inventor); but most Mu'tazilites did speak of men as 
khdliq, explaining that men create their actions by a power implanted 
in them by God.“ Abduh appears to accept the spirit of the Mu'tazi- 
lite rationale but carefully eschews Mu'tazilite terminology, using 
neither &hdliq nor mukhtari' and speaking only of kasb. Kasb was a 
term used by some of the more cautious Mu'tazilites to denote acquisi- 
tion of the power of transitive action, but in ‘Abduh’s own time it was 
a hoary symbol of Ash'arite conservatism, denoting acquisition of no 
more than an illusion of authorship of acts for which the individual is 
nonetheless morally responsible. ‘Abduh interprets kasb in substan- 
tially the Mu'tazilite way, but the term is inevitably ambiguous, and 
connotes a link with orthodoxy which he has not entirely broken. He 
neither invokes the name of the Mu'tazilites nor acknowledges that 
his position is at variance with that of Ash'ari, Ghazáli, and the other 
great masters of the Sunni tradition. 

In the Risdia 'Abduh partially clears the ground for a free-will 
theory by carefully distinguishing between natural forces that are 


ing" and are discernible through a type of first-cause reasoning; other attributes, 
notably the fact that God addresses Himself to man through prophets, are nonrational. 
But even knowledge gained through revelation is limited to the external forms. (Nisdla, 
32-37 /44-52.) 

u L. Gardet, La Mesure de notre liberté (Tunis, 1946), p. 21; Caspar, “Le Renouveau 
du mo'tazilisme, op. cit., 168. 
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beyond men’s control and limit their options, and men’s own volun- 
tary acts of choice. Limitations on freedom of action are not limita- 
tions on the will itself.“ To claim free will for men is not to commit the 
heresy of shirk. Shirk would be implicit only in the attribution to any- 
one but God of freedom of action unrestrained by natural forces.!* 
Here we find 'Abduh adopting (but not acknowledging) the Mu'tazi- 
lite concept of “engendered” (mutawallid) acts, which are the unin- 
tended results of previous acts; these were distinguished by the Mu- 
‘tazilites from acts of volition, which enjoy the status of immediate 
causes (asbdb) and cannot be “engendered” because they can be modi- 
fied by the will of the actor.“ 

Again, he draws a distinction between God's omniscience and the 
idea of predestination: 


God's omniscience encompasses what man accomplishes by his 
will. He knows that at such-and-such a moment man will per- 
form an action that will be good and for which he will be re- 
warded, or some other action that will be evil and for which he 
will be punished. In all cases the actions follow from human 
effort and free choice, and nothing in God's omniscience pre- 
vents man from choosing to make the effort. The fact, on the 
other hand, that what God knows will happen inevitably does 
happen, is only because what is known to God is none other than 
reality, and reality does not change." 


But these considerations are no proof in themselves, and 'Abduh 
admits that no firm proof is possible. There are, first of all, conflicting 
considerations: 


Consciousness and the senses testify that certain acts of a man 
are his own. .. . The Qur'ün also speaks of “what ye do," and 
“what your hands have acquired." . . . All the requirements of 
the Divine Law are based on the principle that a man is re- 
sponsible for what he does. There would be no justice in holding 
a man responsible for something not within his power nor his 
will. . .. At the same time, there is no question that all things 


M Résdla, 42-43/59-60. 

3 Ibid., 43/61. 

Albert Nader, Le Système philosophique des Mu‘tasila (Beirut, 1956), p. 198. 

V Résdla, 45/64. The term “human effort" (effort humain) is used by Michel and 
Abdel Razik as a free translation of ‘Abduh’s Arabic word kasb—a rendering justified in 
the context of 'Abduh's meaning. Cf. the observation on this point by Osman Amin, 
Muhammad Abduh: Essai sur ses idées philosophiques et religieuses (Cairo, 1944), p. 82. 
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originate with God and are attributable to Him. This is prac- 
tically an instinctive recognition. . . . His power is also unques- 
tionable. If He wished, He could rob us of the ability and will 
which He has given us. 


Elsewhere he writes that 
Belief in predestination is supported by decisive arguments; in- 
deed, man’s natural disposition leads him to it... The human 
will is but one of the links of the chain [of causality]. Will itself 
is an effect of perception, which stems from sensory feelings; 
ultimately all is to be traced back to the Supreme Being.!? 


But how to reconcile the conflicting possibilities is a problem that 
*Abduh is content to leave unsolved. To seek an ultimate explanation 
would be to seek to penetrate the secrets of Destiny, and it is forbid- 
den to us to plunge into this abyss and occupy ourselves with what 
reason is virtually incapable of attaining.” Discussion of the free will 
issue has always proved fruitless in Christianity and Islam alike, and 
the alternative arguments only lead to “destruction of the Shari'a, 
obliteration of obligations, and invalidation of that unpremeditated 
rational judgment which is fundamental to religious faith.“ 

Therefore 'Abduh arrives at his belief in free will by other means 
than examining the arguments for and against it on their own rational 
merits. This other method is to consider the question pragmatically in 
relation to other articles of belief, choosing the alternative most com- 
patible with them. The belief that is evidently uppermost in his mind 
in this regard is faith in the destiny of the true Muslim Community. 


18 Mandr, VI, 589-590, from ‘Abduh’s commentary on Stra ciii of the Qur'ün (“Al- 
Ayr). This translation is that of C. C. Adams, Islam and Modernism in Egypt (London, 
1933), p. 154. 

19 *AjJ-Oad&* wa 'l-qadar," a Abduh and Jamal ad-Din al-Afghaünt, Al-‘Urwa 
"l-W uthgé (Cairo, 1927), p. 107. In much of the 'Urwd [as it will hereafter be cited] it is 
fruitless to try to separate the ideas of 'Abduh from those of Jamal ad-Din. We are told 
that Abduh's function was to supply the language for his master's thought (Rid&, 
Térikh, I, 289; Hourani, Arabic Thought, p. 110). The language, however, is crucial to 
the expression of the ideas that concern us here; they are substantially similar to those 
found in ‘Abduh’s own Risdlat at-Taukid, and in this instance there is no reason to 
abstain from associating 'Abduh fully with them. On certain other occasions the case is 
somewhat different (see below, pp. 138-141). 

99 Risdla, 43/61. 

n Ibid., This maintenance of contradictory positions without seeking final solutions 
is characteristic of Máturidite theology. (See D. B. Macdonald, Al-Maturidi, 
Shorter Encyclopedia of Islam [SEI], p. 383.) 
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He comes to the conclusion that this faith in destiny cannot be effec- 
tively maintained, and indeed scarcely makes sense, unless accompa- 
nied by an assumption of free will. 

This faith in destiny is a salient attitude in traditional Sunni Islam. 
The Shari'a is designed by God to bring worldly as well as spiritual 
success to man. Its social prescriptions are assumed to assure the best 
and most prosperous of earthly communities, provided that they are 
properly observed.” The demands of Sunni apologetics against Shi'ite 
criticisms in Abbasid times made it fashionable for juristic writers to 
try to prove that the main body of Muslims had indeed observed the 
Shari'a. This was done by systematically justifying, through legal 
fictions and otherwise, the political record of the Sunni Caliphate to 
date. What this amounted to was an implicit defense of im4'. But at 
that time it could still be believed that Islam was enjoying the prosper- 
ous place in history that true belief was supposed to bring. Hence it 
was plausible to argue that the Community had in fact followed the 
correct path, even if it did require a rather tortured and artificial 
interpretation of certain procedures and events. 

By the time of Muhammad ‘Abduh the historical picture is very 
different on two counts. First, the cleavage between Sunnism and 
Shi'ism on matters of political doctrine has long since lost its practical 
importance, so that the question of ijmd' is no longer a burning issue 
between them. Secondly, the social and political fortunes of the Com- 
munity are in an evident state of decline, so that it is no longer plausi- 
ble to suppose that the Community is enjoying the material rewards of 
righteousness. Either one must cease to believe that upright belief and 
conduct are rewarded in history or he must change his view of ijm4' 
according to which the Community as a whole is divinely protected 
from error. Between these alternatives it is clearly less painful and 
radical to suppress or revise the principle of ijmd', imperceptibly at 
least, since this would not strike at the heart of the concept of God's 
justice, as the first alternative would do. 

‘Abduh, who wholeheartedly believed in the promise of worldly 
success for the righteous,” could only conclude that conditions in 


® The virtual fatalism with which Ibn Khaldün describes the rise and fall of empires 
has been ascribed to a belief on his part that human sin and pride and failure to follow 
the true path of faith as dictated by the SharT'a are what condemn man to continuance 
of the cycle. (H. A. R. Gibb, “The Islamic Background of Ibn Khaldün's Political 
Theory," Bulletin of the School of Oriental Studies, VII [1933], 31.) 

2 See Risdla, 100/144, where it is stated that the Qur'ün established laws for man’s 
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society that are evidently good or bad must stem from correct or in- 
correct religious belief and practice.“ There is, then, an empirical or 
pragmatic check on doctrines drawn by purely deductive reasoning 
from the primary sources of revelation: if history has not rewarded the 
Muslims, somehow in their beliefs they must have gone astray.** 

But it would be a distortion of this position to suppose that this 
pragmatic check can be built up into a direct source of doctrine in its 
own right, to the point where a particular religious belief (e.g., on the 
question of free will) is determined inductively by deciding what 
theoretical position will produce the best results. For then belief ceases 
to be a matter of faith and becomes only a working hypothesis or 
simply a mere device. Faith in destiny does not mean submitting 
individual beliefs to the test of their immediate results. Rather, it 
involves trust that over a long period of time, the natural forces by 
which God limits human freedom of action will help devout men 
achieve their worldly purposes rather than frustrate them. The faith in 
question is religious faith, not faith in nature. An investigation of 
natural forces in order to calculate what course of action is most ex- 
pedient to accomplish practical goals is one thing; such an investiga- 
tion in order to decide what religious belief is most expedient is quite 
another. 

It would be a suspect approach, therefore, to assume that since 
belief in predestination of the individual's will seems to have an un- 
desirable social effect, the belief must be discarded, regardless of the 
logical arguments for or against it. On the other hand, ‘Abduh found 
the arguments themselves inconclusive on both sides. What appears to 
have led him to an espousal of free will was not simple utilitarianism 
but the consideration that religious belief was itself undermined by the 
idea of predestination. 


interest which bring prosperity and justice when followed, and calamities when ignored. 

** For a detailed study of the influence of the Muslim faith in historical destiny on 
Egyptian modernists, see Wilfred Cantwell Smith, Islam in Modern History (Princeton, 
1957), chap. i: “Islam and History," and chap. iii: The Arabs: Islamic Crisis.” 

Religious beliefs, write Abduh and Afghan! in Al Urwa 'I-Wwuthgd, determine 
actions; therefore bad actions can only be the result of false beliefs. If doctrines are 
improperly transmitted or grasped, the result will be an unwitting deviation by the 
believer from the true principles of the faith, and eventually religion itself will be dis- 
credited and innovations and corruption will appear. This, they say, is what has 
happened in the case of the doctrine of free will and predestination. (*Urws, pp. 102- 
103). 
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This connection is spelled out in one of ‘Abduh’s earlier writings on 
predestination—an article in the journal AL'Urwa 'l-Wuthqa—in 
which the implication is clear that the true meaning of the phrase 
al-qad4' wa’ Lgadar is not predestination but destiny. Faith in this 
concept, he says, has been the impulse in Muslim history to courage 
and action. He who trusts in God has the sense of observing God’s will 
without fear of the consequences of possible failure. This is the mean- 
ing of the Qur'ánic verse, Those who, when they were told, The 
people are gathered against you,’ were only increased in faith and 
replied, ‘God is sufficient for us, and most excellent is He in whom we 
trust!’ * 

This faith, the article continues, is the antithesis of the doctrine of 
the Jabriyya (“‘compulsionists”) of early Islam that “there is no differ- 
ence between an individual moving his jaw to eat and its being moved 
by shivering from cold.“ It is the Jabriyya doctrine that has a weaken- 
ing psychological influence and leads men to accept tyranny and lack 
social conscience.** Eventually, it is suggested, false belief can only 
lead to the discredit of religion itself.“ 

The apparent implication is that it is not sheer material utility that 
is at stake but the religious attitude and religious ethics, with which 
faith in destiny is associated. ‘Abduh and Afghan! have judged the 
doctrine of predestination not in the light of its apparent material 
effects but in the light of the religious attitudes that must accompany 
or follow from it. 

A full rationalization of free will in relation to God’s omnipotence 
remains absent, and this is unavoidable; but the way is clear in 
‘Abduh’s mind for a wholehearted presumption in its favor. In his 
commentary on the Sürat al-'Agr he concludes: 


It is therefore the duty of every Muslim to believe that God is 
the Creator of everything, in the manner He knows; and to ac- 
knowledge that his own deeds are to be attributed to himself, as 
his own instinct tells him; and to act . . . [righteously] by ex- 
ercising that power of choice which he finds within himself. And 
beyond that, he is not required to lift up his vision to what lies 
beyond all this.“ 


* Q. iii:173, quoted in ‘Urwa, p. 109. 

m Ibid., p. 106. 

% Ibid., pp. 104-105, 107-109. 

*3 Ibid., pp. 102-103 (cited above). 

Hand-, VI, 589-590; trans. Adams, Islam and Modernism, p. 154. 
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In the sense that he has chosen between two equally plausible 
doctrinal positions, his procedure might be called a theological version 
of istibsán. In the sense that his choice of doctrine is made on grounds 
of promoting an already established desideratum, it is comparable to 
the type of éstisidh known in legal terminology as dhari a. 

These methods, signifying a mild and cautious pragmatism in the 
domain of jurisprudence, might appear to constitute a more striking 
innovation when applied to theology. Insofar as Islamic theological 
schools—including both the Ash'arite and the Mu'tazilite—had been 
characterized by the systematic elaboration of dogma, tempered by 
the mysticism of the Süfis on the one side and the “illumination” 
(ishrdq) of the philosophers on the other, rather than by any tradition 
of pragmatism, this appearance is borne out. In another sense, how- 
ever, what passes here for pragmatism is simply ‘Abduh’s distaste for 
pure speculation and his reluctance to probe the roots of fundamental 
theological problems when their direct relevance to the needs of the 
individual believer is not established." This is a conservative posi- 
tion not unlike that of those medieval theologians (e.g., Ibn Hanbal, 
al-Ash'ari, al-Ghazali, Ibn Taimiyya) who had inveighed against the 
speculations of the philosophers. As ‘Abduh enjoined Muslims “to 
believe that God is the Creator of everything, in the manner He 
knows," and “not lift up their vision to what lies beyond," so al- 
Ash'ari had insisted, almost nine centuries earlier, on enumerating 
God's attributes 5ilé kaif, that is, without seeking explanation. 

It is characteristic of 'Abduh's concern for the social effects of reli- 
gious belief that he takes pains to show that Islam gives due regard to 
man's material needs. In Islam, life takes precedence over religion," 
he writes. Islam does not impose physical hardships on men by requir- 
ing asceticism or abstinence. In the rules governing prayer, fasting, and 
the like, exceptions are always made when necessitated by considera- 
tion for the individual's welfare. The health of bodies takes prece- 
dence over the health of religions." Various Qur’anic verses are cited to 
show that God created the Earth for man's use.“ 


"i Caspar notes 'Abduh's practice of “covering his most audacious positions with 
names as venerated as those of Ash'ari and Ghazali. ... He systematically avoided 
taking a position in controversies involving ideas that had no direct influence on the re- 
forms he propounded; he repeated in these cases that one must avoid scrutinizing these 
problems—an attitude that caused him to be accused of agnosticism” (Caspar, “Le 
Renouveau du mo'tazilisme," op. cit., p. 161). 

a AlIsldm wa 'n-Nasrdniyya, pp. 74-76. 
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Furthermore, according to ‘Abduh, Islam forbids excess of religious 
zeal (al-ghulüw fi 'd-din). Man should not be overly concerned with the 
afterlife to the detriment of this one. God reminds us that the Here- 
after can be achieved while enjoying God's blessings in this world." 
The Muslim's best way to show gratitude to God, then, is to use his 
mind in quest of material progress. 

It is interesting to compare this presentation with the following 
passage by al-Ghazali, whom ‘Abduh generally considered one of his 
sources of inspiration: 


We say that the right ordering of religion is only accomplished 
by the right ordering of the mundane world. . . . If it should be 
said, “Why do you say this? . . . Nay, it is accomplished only by 
the ruin of this world, for the religious and the mundane are 
mutually antagonistic, and working to cultivate the one is to 
ruin the other"—we should reply, These are the words of one 
who fails to understand. What do you mean by ‘the world’? It 
is an expression of several meanings. In one sense it may refer 
to an excess of easy living and pleasure, and more than what is 
necessary and essential; in another sense it may refer to all that 
one needs before his death. One of these meanings is contrary to 
religion and the other is of prime importance to it." Thus he errs 
who fails to distinguish between the various meanings of am- 
biguous expressions. When we speak of the right ordering of 
religion we mean that state of knowledge and piety which are 
only attained with a healthy body, preservation of life, and 
assurance of the necessities of life, such as clothing, shelter, 
food, and security.. . . In truth, he who is secure in his heart, 
is sound in body, and has his daily bread, may as well have the 
whole world given to him... . The Faith could not be firmly 
established without the attainment of security in these essential 
necessities.™ 


There is a marked difference in emphasis between the two writers. 
*Abduh describes material well-being as having an importance of its 
own which even “takes precedence” over acts or expressions of devo- 
tion. What he seeks to show is that religion is no impediment to 
worldly prosperity. For Ghazali, the need is to show that worldly 
prosperity is no impediment to religion, and is in fact necessary for it as 
a means to an end; and the end is faith. 


9 Ibid., pp. 77-79. 
9 Aj-Igtisad fs'l-I'tiqud (Cairo, 1320 H.), p. 105. 
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B. The Elements of a Natural Law Theory 


It was observed in chapter ii that Ash‘arite theology, with its as- 
sumption that the workings of nature were the result not of a regular 
system of physical laws but rather God’s custom, was not well suited 
to a concept of natural law. It was also observed that the Ash'arites 
did, however, assume that God’s custom was unchanging and depend- 
able. If that assumption should be strongly enough emphasized, the 
difference between God’s custom and physical laws would be of less 
significance and in many minds might virtually disappear. This ap- 
pears to have been the case with ‘Abduh: he seized upon the notion of 
sunnat Alldh and, disdaining to split hairs, went on practically to 
equate it with an ordered system of nature. The shift from Ash'arism 
was for 'Abduh not one of doctrine but of emphasis and attitude. He 
continues to use traditional terminology, and one feels at times that he 
has arrived at new conclusions without quite coming to grips with 
some questions that should be fundamental to the subject. 

This seems to be the case in his attitude on miracles. He takes pains 
toshow that Islam rejects the idea of miracles, and that it is Christian- 
ity that has been so unscientific and credulous as to make them an 
article of faith.“ 

A miracle, in ‘Abduh’s writings as well as in traditional terminology, 
is called khdriq al-‘dda: literally, the infringement of what is usual or 
customary. The expression is better suited to the Ash'arites than to 
‘Abduh, for what it suggests is that what God habitually causes to 
happen (sunnat Allah) does not happen on a particular occasion. The 
Ash'arites taught that God customarily causes the sun to rise in the 
morning and set in the evening, and therefore could appropriately 
apply the words khdrtq al-‘dda to irregularities, with no more than the 
outward meaning of the words implied. But the natural-law theorist, 
while he might refer to physical laws as God's customs, necessarily 
means much more, and miracles for him are much more than unusual 
events: they are outright contradictions of established, fixed princi- 
ples, and therefore irrational. 'Abduh's reason rebels against miracles 
in this way, and so he denies that they have any place in Islam, and 
yet he continues to use the expressions synnal Allāh and khdriq al- 
‘dda,** and apparently does so not simply as a matter of respecting 


See especially AI-Isldm toa 'n-Nasrdatyya, pp. 19-20, 52-53, 58. 
æ Instead of coining more appropriate expressions such as akkdm al-khaliqa and 
khdriq al-ma'gül respectively. 
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traditional usage but because he has not entirely discarded the idea of 
the immediate presence of God's will in natural events.“ But he re- 
fuses to see any issue implied in the words themselves: 


The sunan are those well-established paths along which all 

things take their course and in accordance with which effect 

follows cause; they are what are also called shard’s‘ or nawdmis, 

and some people call them gawdnin. But what difference does it 

make to us, in view of the variety of expressions in which the. 
ur’dn declares that the order of human societ 


en In it, Is a single order d i 
C Lereiiae (thant maa ak tothe seeks bappiness.in.thbie-soci 
Sources.of the order. 


p38 
*-9 o» cs 


'Abduh's position here is not fundamentally different from that of 
the Ash'arites, although there is an important shift in emphasis. God 
adheres to His custom without change, not out of physical necessity 
but out of moral necessity implicit in His essence: it is unthinkable 
that He would engage in imperfection after willing what is perfect 
(i.e., the laws of nature). 'Abduh writes: “Islam has shown that the 
great phenomena of the universe follow a custom which God has fixed 
in His eternal knowledge and which no accident can modify.“ ' God's 
custom, then, as 'Abduh conceives it, is equivalent from the practical 
point of view to the physical laws of nature. But this is true only from 
the practical point of view; by sunnat Alldh Abduh literally means 
custom and nothing more. 

‘Abduh admits one exceptional miracle recognized by Islam: the 
Qur’an. The miracle of the Qur'án was necessary to establish proof of 
the prophecy of Mubammad. Significantly, the miraculous element 
according to ‘Abduh was not in logical contravention to the processes 
of nature, but only lay in the fact that the Qur'ün is superhuman in 
eloquence and spiritual insight. Hence the customary term for '*mir- 
acle” in this instance is i'jdz al-Qur'dn ("the surpassingness of the 
Qur'án"), although Abduh also uses the term khdriq al-'dda, which in 
this case is equally appropriate from the Ash'arite and naturalist 
points of view.“ 

Despite the limitations in Abduh's naturalism in the subject of 


N E. g., Risdla, 43/61: The sin of shirk is defined as ascribing to anyone but God free- 


dom unconstrained by natural forces, above the level of apparent causes. 
de e Laie . 58) 


3 Risdla, 118/175. Cf. Michel and Razik, Rissalat, pp. lxii-Ixiii. 
For ‘Abduh’s position see Al-Islam wa 'n-Nasréniyya, pp. 53-55. 
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miracles, there is no doubt of his intention: to render Muslim religious 
doctrine harmonious with the modern scientific spirit by denying any 
contradiction between the two. Recognizing that 'Abduh was a re- 
former and apologist rather than a metaphysician, one can only accept 
his rejection of miracles as a first step toward a general position of 
natural law, and proceed to examine his particular views on the nor- 
mative and epistemological issues set forth in the preceding chapter.“ 

His treatment of these questions follows one course for individuals 
and another for groups. For the individual the starting point of 
*Abduh's thinking is man's ability to distinguish for himself between 
good and evil—to determine the norm of right behavior—through a 
combination of esthetic instinct and rational calculation of utility. The 
obligatory character of the norm is then supplied by religious con- 
sciousness, which informs him that it is God's will that the norm be 
adhered to on pain of punishment in the afterlife. The norm, in other 
words, is inherent in what man perceives in his environment and is 
determined by proper use of natural human faculties, while the sanc- 
tion is beyond nature and rational perception. 

For the group, the starting point is perception not of the norm but of 
the sanction, from which the norm can be inferred. The sanction in the 
case of the group is material and worldly, and can therefore be ra- 
tionally perceived, whereas for the individual this is not the case. 
Groups are rewarded and punished on earth for their deeds and mis- 
deeds. By taking heed of the fate of other groups—that is, by the 
study of history and sociology—they are led to seek the patterns of 
conduct that will bring them success. These they then discover 
through collective reason. 

The norm prescribed for the individual, then, is natural in the sense 
that his natural faculties discover it from natural data. But his adher- 
ence to it is an act of religious faith, since he has no assurance of mate- 
rial reward for his adherence, and the utility of his actions is not neces- 
sarily utility in his own interest. The group's norm is natural in all 
senses, but primarily in the sanction. It is discovered by natural 
human faculties (though only in their collective form), with the aid of 
the natural data of the sanction. The group's adherence, unlike the 
individual's, is motivated not by religion but by material self-interest. 
Therefore it does not really matter whether the group determines the 
norm inductively by studying past history or deductively by calculat- 


u See above, pp. 57-58. 
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ing the long-term expediency of alternative future courses of behavior, 
except that perhaps the first is more reliable since it is empirical. 
There is of course a certain overlap with the natural ethic of individ- 
uals, in that articulate individual members of society possessing a 
strong moral sense may succeed in bringing the group as a whole to 
accept the religious imperative in certain situations; but this is not 
‘Abduh’s dominant note.“ For if societies and individuals bear moral 
obligations that are ultimately similar in substance, the modes of 
perception and implementation are different. We need see nothing 
esoteric, or even peculiarly Islamic, in ‘Abduh’s view of the matter. As 
every politician and social thinker knows, large groups tend to re- 
spond most readily to considerations of collective self-interest rather 
than collective moral duty, and the surest path to public acceptance of 
the latter is through appeals to the former. 

Religion is thus logically essential to ‘Abduh’s conception of natural 
law in relation to individuals but not to groups. The distinction was 
not altogether new in Islamic thought, though ‘Abduh came to it in 
his own way and for his own purposes. The point was later to be reiter- 
ated by ‘Abduh’s disciple Rashid Rida, who asserted that a nation 
that behaves justly receives its reward in history whether its people 
are Muslims or unbelievers,“ while individuals are recompensed on the 
Day of Judgment not simply for outward behavior but in accordance 
with the sincerity of their devotion. Furthermore, ‘Abduh held that 
the role of prophecy and religion differs in relation to individuals and 
groups. To individuals, prophets bring religious awareness and knowl- 


** Possibly ‘Abduh speaks only in terms of the first method because it is susceptible 
to religious overtones: the record of nations of the past is referred to as sunan Allah 
fi '-umam (God's customs toward nations”)— a good classical expression which it was 
natural for ‘Abduh to use, whatever his intent, but which suggests the immanence of 
divine will in a manner convenient to ‘Abduh’s theological interest. 

See, for instance, Risdla 85-86/125-127. 

* Manar, IX, 56, citing Q.iii:117: “And whatever good they do, they will not be 
denied the meed thereof.” This indicates “that God will not destroy a nation on account 
of its idolatry, if otherwise it does justice and observes the rules of progress," according 
to Rid& (see Adams, Islam and Modernism, p. 141). Ibn Taimiyya, of whom Rid& was 
an enthusiastic student, wrote that “God supports the just state even if it be non- 
believing but does not support the unjust state even if it be Muslim" (AI-Hísba fi 'i- 
Islam [Medina, n. d.], 82). Nizam al-Mulk cites the hadith, “A government may subsist 
with impiety, but it cannot last with oppression and tyranny” (C. Schefer, tr., Siasset 
Namek [Paris, 1893], pp. 9-10). Ghazal! cites the same in the Najihat al-Mulük (see 
Ann K. S. Lambton, “The Theory of Kingship in the Nasthat al-Mulük of Ghaz&lt," 
Islamic Quarterly, I [1954], 54). 
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edge of the spiritual sanction; to groups, they bring not knowledge so 
much as the religious spirit of love and brotherhood, without which no 
group succeeds in practicing justice. 

We come now to a more detailed examination of ‘Abduh’s treatment 
of individuals and groups respectively. 


1. Individual natural law 


Abduh's theory of the good is expressed concisely in a few pages of 
the Risdla.“ An admirable résumé of the essential ideas in the light of 
classical theology and philosophy is given by Osman Amin, “e whose 
analysis seems to suggest that ‘Abduh’s liberalism here, as elsewhere, 
finds its antecedents in Mu'tazilite doctrine, resurrected to fit certain 
contemporary needs. 

In the Risdla ‘Abduh uses the terms IN and gabi to describe 


good-and_had not only in the moral sense but-also-in the sense of 
Ssthetic or intellectual perfection or imperfect ‘ion, and in the sense of 
utility of harmfulness. This ambiguity is inherent in the usage of the 
Arabic terms, While ‘Abduh is careful to make the necessary distinc- 

tions, he is apparently quite content that the ambiguity should exisf 
And that concepts of esthetic beauty, utility, and moral desirability 
distinct but inseparable parts of the-same-whote:!? 

‘Abduh first discusses esthetics. Material objects are judged beauti- 
ful or ugly according to their completeness, harmony of color and 
form, and so on, and while individual tastes may vary, they do so only 
in degree. Everyone finds certain flowers beautiful, or certain mutila- 
tions of natural forms repulsive. “So although tastes may differ, things 
are beautiful or ugly in themselves. 

The same is true of ideas: all men tend to be attracted to ideas of a 
certain quality, involving concepts of completeness, perfection, moral 
elevation, or strength of character. The only difference here is that the 


* Risdla, 46-50/66-73. A summary without critique is found in Adams, Islam and 
Modernism, pp. 165-166. 

Osman Amin, Muhammad ‘Abduh, pp. 92-99. 

41 Osman Amin, who also refers to the ambiguity of the term hasan (ibid., p. 92), notes 
that the three categories in which ‘Abdub uses the term are familiar in medieval spec- 
ulation: perfection, suitability, and praiseworthiness or meritoriousness (sbid., p. 95). 
The last of these categories, which signifies moral or religious virtue, becomes known 
only through revelation, as we shall see presently. 

8 Résdla, 47/67. 
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medium of perception is intellectual rather than sensory; we are still 
dealing with esthetics.‘ 

Third, human actions have a certain esthetic value commonly at- 
tached to them, just as objects and ideas do. Examples are found in 
athletic coordination and musical virtuosity.’ 

These types of esthetic value constitute what 'Abduh calls things 
that are “good in themselves.” A second category includes those things 
that are good or beautiful not in themselves but by virtue of their 
effects and consequences. This may be true of material objects—for 
example, bitter medicine—or, more important, of voluntary human 
actions. (Nothing is said for the moment of the consequences of ideas.) 
An action is beautiful or ugly according to its direct consequences of 
pain or pleasure, or, more subtly, according to its more indirect utility 
or harmfulness. 


à tion of the sufferings that follow and. 
from the disproportion between the intensity of the pleasure and. 


the force of the pain.” n 


Such a lack of proportion between immediate pleasure and ultimate 
utility leads us to regard with distaste such actions as robbery and 
manslaughter, no matter how unpopular the victim, because these 
acts carry the germ of a general insecurity that extends even to the 
person committing the violence.“ 

It is apparent that this second class of actions—those that are good 
or bad according to their effects rather than in themselves—is not 
entirely removed from the field of esthetics, although it is clear that it 
depends on intelligence rather than mere sensitivity for its value 
determination. The esthetic appreciation is only transferred by one 
step: from the thing itself to the thing it leads to. We weigh—estheti- 
cally—the action or the object together with its effect and compare the 
two. When we picture to ourselves something that is distasteful in 
itself but whose effects are clearly desirable, these effects change our 
psychological condition, and the beauty (jamal) of the effect casts the 
rays of its splendor on the subject” (which produced the effect).* 


Ibid. 
€ Ibid., 48/68. 
u Tbid., 49/70. 
u Ibid., 50/71. 
9 Ibid., 48/68. 
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Utility and esthetic beauty, then, are inseparable, and what is useful 
is determined by man’s intelligence in accordance with the dictates of 
his apparently instinctive esthetic appreciation. ‘Abduh continues: 

The huian mind has known these things [1.€., consequences] for 
a long time. It has divided them into harmful and useful, and 
has called the former bad actions and the latter good actions., 
It is on this division that the distinction rests between virtue 
and vice [fadila wa radhila]. Human thought has defined them 
more or less precisely according to the degree of intelligence of 
the thinker, and has made dependent on them the happiness 
or misery of man in this life... although those persons who 
have been able to do so with any degree of correctness have 
been few in number. 

Voluntary actions are beautiful or ugly [kasan wa qabih] either 
in themselves, or by their particular or general consequences. 
Man's reason, together with his senses, can distinguish beautiful 
actions from ugly ones, according to the different significations 
we ascribed to them above, without need to find support in 
revelation [siss': lit., what he hears, i.e., what he is told by. 


pede om 


But the fact that reason and esthetic instinct are suitable to deter- 
mine what is naturally good (beautiful) or bad (ugly) does not mean 
that they always succeed in doing so. Very few persons, according to 
‘Abduh, are able to use their reason with complete success in deter- 
mining the utility or esthetic perfection of actions or in reaching essen- 
tial ethical truths. The great mass of men are held back by imbalance 
in their psychological makeup, by false hopes and desires, by distorted 
perceptions, by a sense of rivalry, and so forth. Consequently, few 
persons reach by rational means an understanding of the true prin- 
ciples of utility in this life, not to mention the principles of preparation 
for the hereafter.“ 

This explains one function of revelation: the Divine Law makes up 
for the deficiencies in human nature. It confirms reason and lends 
certainty to its conclusions when reason is right, and corrects and 
supplements it where it has been misguided. It also enumerates certain 
special duties which cannot be determined by reason, such as ritual 
exercises. Only revelation can give man any certainty as to the sub- 
stance of his beliefs and principles.“ 

M Ibid., 50/71-72. 

M Ibid., 52-54/73-77. 

9 Ibid., 55-57/80-82. 
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But revelation has another function that is still more important. If 
human faculties need confirmation from revelation in determining 
what the true ethical norms are, they need still more help in providing 
man with a decisive impulsion to follow these norms. For this impul- 
sion must be primarily religious, coming from consideration of the 
prospects of the afterlife. If it were true, says ‘Abduh, that reason 
could discern these prospects, revelation would again be only supple- 
mentary: 

If then a thinker succeeds in demonstrating the existence of God 
and His rational attributes by the sole force of his reason, with- 
out benefit of revelation, as has been the case for certain peoples; 
if after that he deduces, in a correct or incorrect manner, that 
the survival of the human soul after death involves felicity or 
hellfire; if he establishes that this felicity after death is ob- 
tained from acknowledgment of God and the practice of virtues, 
and that the soul is given over to hellfire when it ignores God 
and indulges in vice; if, finally, he concludes that among actions 
there are those that are useful for the soul to gain felicity after 
death, and others which are harmful to it and expose it to hell- 
fire—if he can deduce all this, what rational or dogmatic im- 
pediment can forbid him to say, relying only on reason, that ac- 
knowledgment of God, the virtues, and all the acts that follow 
from this acknowledgment are obligatory for us, while vice and 
all that it entails are forbidden to us? Who is to prevent him 
from setting forth the rules that he'judges good and calling other 
men to share his beliefs and to act as he does? All this is per- 
missible, so long as there is no provision in the revealed Law to 
contradict it.. 


Knowledge of the existence of God and His major attributes can 
indeed be deduced by reason, as ‘Abduh has explained earlier in the 
Risdla.** But all the rest, involving rational discovery of the afterlife, is 
pure hypothesis, and ‘Abduh goes on to indicate that he does not 
believe that it is possible.“ What the above passage does make clear is 
that the norms of religious virtue and the norms of utility and esthetics 
are the same in substance. The possibilities of hellfire and salvation are 
not norms but sanctions, which lend the character of obligation (as 


7 Thid., 51/73. 

8 Tbid., 34/48 f. 

** Osman Amin is apparently mistaken in citing this passage as evidence of the wide 
extent of ‘Abduh’s rationalism and assuming that ‘Abduh does think it conceivable for 
reason to detect thé nature of the afterlife. (Muhammad Abdul, p. 96.) 
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distinct from mere desirability) to the norms. The Mäturidite school of 
medieval theology taught that good and evil could be known by right 
reason, but that the obligatory character of virtue could only be 
known from revelation. This is 'Abduh's position as well: 


The obligation to perform actions that are commanded or simply 
recommended, and to avoid or disapprove actions that are for- 
bidden, in the manner prescribed by the Shari'a, which de- 
termines the appropriate rewards and penalties—all this reason 
cannot attain to by itself. The only way to know, then, is by 
revelation. This is not to deny that what is commanded is al- 
ready good, in the sense that it leads to worldy or other-wordly 
benefit. 0 


Revelation, then, does not endow actions with the quality of good or 
evil, but only defines the obligation. What is commanded is already 
good" (basan ft dhātik) for reasons man can understand; the basis of 
value is not in God's will but in the essence of His creation. This is 
good Mu'tazilite doctrine; the Máturidite element lies in the revela- 
tionary nature of the obligation.” 

This Máturidite qualification by Abduh is crucial to his whole 
discussion of ethics. It means that reason can tell men what they should 
or should not do,“ and revelation tells them the most compelling 
reason why they should or should not do it. 

But since reason is often obscured or distorted in its operation by 
other human qualities, it seldom proves adequate even for its own 
primary role, and therefore most men need the confirmation of revela- 
tion to help them decide what they should or should not do. And fur- 
thermore, although reason, together with the senses, can provide 
limited, practical, instinctive reasons why one should behave a certain 
way in a certain situation, these reasons lack psychologically com- 
pelling force, and therefore the religious imperative becomes neces- 


© Risdla 56-57/82. 

© Cf. J. N. D. Anderson, “Reflections on Law: Natural, Divine, and Positive,” 
Proceedings of the 940th Ordinary General Meeting of the Victoria Institute (Decem- 
ber, 1956), p. 15. D. B. Macdonald writes that Abduh in the Risdla showed himself a 
Maturidite with no mention of M&turid?" (article “Al-Maturid!,” SEI, p. 363). 

n With certain exceptions such as ritual duties. 

€ Elsewhere ‘Abduh maintains that human nature is naturally attracted by good 
rather than evil, so that revelation only recalls man to his own inclinations. (Tafsir Jus' 
Amma [Cairo, 1922], pp. 17-18, 90; cited by Amin, Muhammad Abdul, p. 109.) But 
these human inclinations are not the same as obligations, and they are less effective 
because they are subject to misguidance. 


128 MUHAMMAD ‘ABDUH AND NATURAL LAW 


sary. Very few men, observes 'Abduh, have any understanding of 
Plato or Aristotle, and were they given a simple explanation of their 
philosophies, most men still would not be led to improve their char- 
acter or conduct. The only effective way to impress the need for vir- 
tuous conduct on them is by appealing to their sense of religious awe 
and mystery. 
When have we ever heard that a class of people have made the 
good triumph in their actions solely on the grounds of the utility 
that this good offered for the masses or the elite, or that it pre- 
vented evil simply because it would have led to corruption and 
ruin? This has never occurred in human history and is not in 
accord with human nature. The foundation of good habits rests 
only in dogmas and tradition, and these things themselves have 


no other basis than religion. Therefore . . . religion's power over 
men's minds is greater than the power of reason e 
do them, 


But this, of course, is only a psychological argument, and does not 
mean that reason has no role in examining the truth of religious doc- 
trines.* While religious and rational experience differ from each other, 
representing respectively the knowledge of the philosopher and that of 
the believer, the substance is the same. The Sacred Law came only to 
indicate what [already] exists, and does not itself create goodness.“ 
And prophecy only makes obligatory duties that are rationally com- 
prehensible to all.“ 

It is consistent with this point of view for Abduh to remark, in his 
commentary on the Qur'ün, that what is good is called mo'rüf (lit., 
“recognized” or known“) and what is bad is called munkar (lit., 
denied“) in the classical phrase al- amt bi 'I-ma'rüf wa 'n-nahy an 
al- munkar (commanding good and forbidding evil) because good and 
evil are "recognized" or denied“ by rational judgment. God orders 
virtue because it is naturally good; it does not become good only with 


* Risala, 85-86/125-127. It should be noted that for ‘Abduh, revelation is a type of 
of intuition, and therefore—since here he speaks of the specifically religious intuition of 
personal conscience—there is no need in this case to distinguish between the substance 
of the two. (See Risala, 73-76/108-111: Revelation fal- way] is “knowledge that a man 
finds within himself, with the certainty that it comes from God... It is received 
by prophets and passed on to others. Intuition [al-s/hdm], by contrast, is a general feel- 
ing whose origin is not clearly sensed.) 

€ Ibid., 89/130. 

* Ibid., 56/80. Se also Amin, Muhammad ‘Abduh, p. 97. 

© Risala, 55/80; Amin, Muhammad ‘Abduh, p. 98. 
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His command.“ “God has sent down two books: one created, which is 
nature, and one revealed, which is the Qur'ün. The latter leads us to 
investigate the former by means of the intelligence which was given 
us."*9? And still more explicitly: The Qur'ün itself is too elevated in 
character to be in opposition to science.. 

This means that for ‘Abduh, though intuition or revelation may be 
the most effective path to spiritual devotion," the claims of reason as 
regards the substance of its attainments are fully recognized: rational 
knowledge is as full a representation of Truth as intuitive or revela- 
tionary knowledge in practical matters. Accordingly, in the practical 
field of social ethics and politics, as well as in science, reason must be 
granted a wide role, and needs to be guided by revelation or intuition 
only in its general moral orientation. This becomes apparent in 
‘Abduh’s writings on political and social questions. 


2. Group natural law as an approach to politics 


“The Qur'ün speaks of creation,” writes ‘Abduh, in such manner as 
to stimulate men's minds to follow the course natural to them and 
discover the original character of things and the rules that regulate 
them.. . . In many verses the Qur'ün calls us to take heed of the signs 
of God in nature.“ * 

Elsewhere he writes: 


The universe has laws [susan] in the composition of precious 
stones and the rocks, in the growing of plants, in the life of ani- 
mals, in the assembling of bodies and their scattering, in their 
composition and dissolution. This is what we designate as the 
secondary origin.” 


More important than the physical laws governing things, however, 


€ ‘Abduh, Tafsir Sarat al-‘Agr (Cairo, 1926), p. 19; cited in Amin, Muhammad 
‘Abduh, p. 99. 

* Manar, VII, 292, cited in Adams Islam and Modernism, p. 136; see also Goldziher, 
Die Richtungen der islamischen Koranauslegung (Leiden, 1920), pp. 352-353, for fuller 
quotation. 

'* Manar, IX, 334-335, cited in Adams, Islam and Modernism, p. 138; Goldziher, 
Koronauslegung, pp. 356 ff. 

n Abdel Razik and Michel, in the introduction to their translation of the Risdla, 
remark that in this respect 'Abduh is closer to such modern philosophers and theo- 
logians as Harnack and William James than to the Mu'tazilites, but that in practical 
questions he is unquestionably rationalist. (Rissalat al-Tawhid, p. xlix.) 

n Al-Islém wa 'n-Nasréniyya, pp. 49-50. 

n Adams, Islam and Modernism, p. 140 (no source given). 
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are the laws governing the destinies of human groups. Although more 
often than not these laws are expressed by ‘Abduh in religious terms 
that refer to God’s punishment, reward, warning and so forth, what 
we have in effect is an acknowledgment of historical and sociological 
principles that might have been phrased in nonreligious terms without 
destroying the content. 

There is, for example, an effort on ‘Abduh’s part to read the Dar- 
winian theory of evolution into interpretation of the Qur’in.™ The 
pertinent verse is Q. ii:251: Had God not repelled some of the people 
by means of others, the earth would have been corrupted.” This, says 
‘Abduh in his Commentary, is a general custom of God and is today 
commonly referred to as the struggle for survival (tendsu‘ al-baqd"). 


Some intruders into the science of God's custom with societies 
suppose that the struggle for survival is only an effect of the 
materialism of the present age and that it is the materialists who 
instituted and pronounced this idea, which is contrary to the 
teaching of the Faith. But if those who say this understood the 
meaning of human nature or understood themselves, they would 
not say what they do.” 


The verse confirms God’s custom known today among sociologists 
and biologists as natural selection” (al- intikkdb af fabi i) or sur- 
vival of the fittest” (bagd' al-amthal), explains ‘Abduh; the earth 
would have been corrupted were it not for this process of elimination.“ 

Given ‘Abduh’s purpose of stimulating a spirit of moral responsi- 
bility in Muslim society, it is natural that he should repeatedly cite 
the Qur'ànic verse (xiii:11): God will not change the state of a people 
until they change what is in their hearts. These words taken 
alone are easily misinterpreted, for in their full context they refer not 
to change for the better but for the worse. It has been alleged that 
‘Abduh’s failure to cite the remainder of the verse ((... and if God 
willeth misfortune for a people there is none who can repel it, nor have 
they a defender beside Him") represents a deliberate evasion by him of 
its deterministic implications." The surrounding passages in the 


^ ‘Abduh was an acquaintance and an admirer of the social Darwinist Herbert 
Spencer, whose work on education he translated into Arabic from the French version, 
but did not publish. 

* Mandr, VIII, 929-930. 

1 Ibid. 

T! P. J. Vatikiotis, Muhammad ‘Abduh and the Quest for a Muslim Humanism,” 
Islamic Culiure, XXXI (1957), 115. 
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Süra make it clear, however, that the verse in question emphasises not 
divine capriciousness but the inexorability with which the retribution 
of history is visited upon those societies that deserve it. This theme is 
amplified as follows: 


Nations have not fallen from their greatness, nor have their 
names been wiped off the slate of existence, except after they 
have departed from those laws which God prescribed with 
supreme wisdom. God will not change the state of a people 
from might and power and wealth and peace, until that people 
change their own state of intellectual knowledge and correctness 
of thinking and perception, and consideration for the works of 
God toward previous nations who went astray from the path of 
God and therefore perished. Ruin overtook them because they 
turned aside from the law of justice and the path of insight and 
wisdom . . . and chose to live in falsehood rather than die in the 
aid of truth.“ 


There are two ideas in this passage that can, each in its own sense, 
be called “law.” First there is the moral law prescribed in revelation 
which mankind is warned to follow. Second, there is the inexorable law 
of history, which decrees that ruin shall overtake those groups who do 
not follow the moral law. The moral law, being in keeping with sound 
human judgments and instincts and being dictated by considerations 
of long-range advantage for the group, is comparable to the Western 
concept of natural law. The law of history—God’s custom, or sunnat 
Alla belongs in a class with the physical laws of nature. It is not a 
moral code in itself but only its sanction. It is misleading, therefore, to 
equate sunnat Allah with natural law, as some writers have done.“ 
Natural law is the moral code prescribed by the Shari'a and by sound 
human faculties; God's custom constitutes the promise and threat of 
the historical process, of which men are advised to take account. 

“Abduh has relatively little to say about the norm itself. Knowledge 
of it is apparently more or less presupposed, derived from other indi- 
cations applying to individuals (the group then being a collection of 
individuals), or vague reference is made to the imperative of justice, 
or—more extensively—to the conclusions of the nation's representa- 


78 “Sunan Allah fi "]-Umam," in Urwa, pp. 222-223; also published in Rashid 
Rida’s compilation of 'Abduh's writings in the second volume of Térikk, pp. 323-324. 
Translation here is that of Adams, Islam and Modernism, p. 141. 

7 E.g., Adams, Islam and Modernism, p. 140; Michel and Razik, Rissalat, of. cit., p. 
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tives in consultation. We find considerably more references to the 
lessons of history and sociology, including both an exposition of group 
patterns of behavior and identification of the factors influencing group 
success or failure; of the latter the most important is religion. Since it 
is on this earth that societies reap their punishments and rewards, this 
course of study enables those who follow it to profit from the trials and 
errors of past generations and thereby learn the path to the good life. 
The norm, in other words, is learned from the sanction. |... 
MES detalfed account of some of these Sociological principles is given in 
one of 'Abduh's early articles, “A shy we 'l-Odnan’’ (consultation 


The social structure of a nation, in the beginning, has no 
motivating force except chance or other compelling causes such 
as misfortunes which overtake man and drive him to seek a ref- 
uge.... Once the society is set in order and its members f 
secure... they fall to rivalry and disputation of all kin 
imaginable ...so that though they live together in one plac 
they become separated in their purposes . . . unwilling to sacri- 
fice their own interests for the sake of others.. Finally the 
one with the strongest support among them seizes power over the 
rest .. . without controls or restraints. At such a time no two 
men will share common opinions or related goals... For the 
causes of their troubles have led each of them to restrict his at- 
tention to his own immediate concerns, and never to think of 


But if with the succession of events they learn something of the 
conduct of other nations they will recall that they once had 
rights as a group which would lead them to a prosperous life. 
. Then they will resolve to redress their society in accord- 
ance with those principles that its nature demands. They will 
be held back by their acqiured qualities of character, but as their 
social impulses grow in strength they will become increasingly 
impatient of delay, and they will set to work to clear away the 
dross of their corrupted qualities. Their impulses to activity 
grow and their intentions come to be directed toward a single 
goal, namely, the maintenance of the society . .. . They have 
not learned this at the feet of a teacher, for it is necessity that is 
the master whose teachings are remembered and unfailing.“ 


© See "Ash-Shür& wa "I-Qanün," Térikk, II, 213-218 (from Al-Wagd's' al-Misriyya, 
Dec. 25, 1881). 

u Ibid. 

® Tarikh, II, 213-215. 
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‘Abduh continues by suggesting that once this natural spirit is 
regained it is the collective intelligence in the form of public opinion 
(ar-ra'y al-'dmm) that determines the proper norms of behavior. This 
enlightened public opinion is the “focal point on which all types of 
diverse ideas converge and by which personal aims are erased, since in 
truth they are not personal aims, though they may appear as such; 
rather they are varying paths to the same end. . . . [This is] the most 
expeditious and natural course.. In these words Abduh refuses to 
admit the existence of any real conflict of interests within society, not 
only between subjects but presumably also between subjects and 
rulers. An enlightened public will 


... only be satisfied by a just law worthy of their condition, in 
accordance with their character and habits. . . . [But] they are 
unwilling to confide the task of instituting this law to a single 
one of their number, since a single individual is unable to inter- 
pret the [seemingly] divergent interests of all.“ 


Then follows a plea for representative government,* which we may by 
now suppose is "naturally" the best form once the population is en- 
lightened.* 

The particular content of the laws should vary with the circum- 
stances. What is important is to establish a unity of concern and 
outlook within the society. 


It is enough for individuals to set themselves to aspire to the 
truth and to seek to arrange their interests in a way com- 
patible with those of the country and the circumstances of 
people. And let it not be imagined that the just law based on 
liberty is that which is modeled entirely on the civil prin- 


ciples and political foundations of other countries... Man 
a law is suited to the interests of one people but not to those 2 
Others. 

In this article Abduh has arrived at his conclusions without refer- 


0 Tbid., 215. 

™ Ibid. 

9 I bid., 215-216. But this does not mean democracy: There is no harm in some of the 
population being uninformed, such as the lowest class and the workers, even if they are 
large in number, for they perform the function of deaf instruments, limited to bodily 
activities alone" (ibid., 216). 

s “From what we have said, it is clear that the best and most beneficial of laws is 
that emanating from public opinion." (Ibid.). 

8 Ibid., 216-217. 
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ence to religious teachings. It is by virtue of the nature of human 
society that men are well advised to apply their collective intelligence 
to the circumstances in which they find themselves, and this fact they 
can discover simply by examining the record of other nations. On 
purely rational grounds he seeks to establish that laws should be based 
on the interests of the group and that collective reason, when freed 
from the dross of [acquired] corrupt qualities," finds individual and 
group interests to be one and the same. Collective intelligence corrects 
the errors of individual reasoning. For the individual cannot rise above 
the desires, ambitions, and personal inclinations with which he is 
surrounded, even should he have the will to do so, except through 
cooperation with others. This is true for ruler and subject alike.** 

This assumption of the community of the interests of all enables 
Muhammad 'Abduh to view the principle of consultation (shard) as a 
genuine restriction on the ruler's power.“ The Western political 
theorist, accustomed to drawing a sharp distinction between benevo- 
lent dictatorship and formally limited authority, can only be skeptical 
of the enthusiasm with which modern Muslim apologists have so often 
claimed that the shard represents an indigenous principle of represen- 
tative or constitutional government in Islam. As long as the ruler 
appears free to accept or reject the advice he receives, the Western 
student refuses to see any real limitation of authority at all. 

But this skepticism ignores a vital assumption in 'Abduh's case: 
that in the light of right reason conflicts of interest simply dissolve 
away. Since consultation supplies a check on the ruler's reason and 
rectifies any apparent divergence in his interests from the nation’s, 
consultation becomes in practice a check on his exercise of authority, 
and thus the virtual equivalent of a check on his authority itself. What 
for the Western thinker is perhaps the assumption of original sin, 
according to which politics is the process of adjustment of inevitably 
selfish and conflicting interests, is for Muhammad 'Abduh no more 
than the handicap of the isolated individual intelligence, naturally 
surmountable by consultation. Shürd is thus to be contrasted not 
simply to isolated judgment but even to unilateral decision. The 
sincere desire on the ruler's part to benefit from the wisdom of his 
counsellors is implicit. It is a time-honored assumption in traditional 

85 See the article Ash-Shüra, Tárikh, II, 210-213 (from Al-Wagā'i' al-Misriyya, 
Dec. 24, 1881). 

8° See ‘‘Ash-Shira wa l-Istibdad,“ Tartkh, II, 203-210 (from Al-Wagd's' al-Misriyya, 
Dec. 12, 1881). 
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Islamic political literature that wide knowledge of the Law and con- 
sultation with the ‘ulam&’ by the ruler would serve to assure just 
rule. What Abduh gives us is essentially a modern version of this 
assumption. 

All this, however, presupposes that the nation has reached a mature 
stage of intellectual development, and until it has done so the quality of 
government cannot rise above that permitted by the attitudes of 
society. wen - 


The ruling power is dependent on that of its subjects, and takes 
no steps unless on the latter’s part there is some directing im- 
pulse to do so. We do not deny that the ruling power must be 
depended on to take the actual steps and compel or persuade the 
subjects to accept them; but only insofar as the subjects will 
tolerate it. The diversity of forms of governments and changes 
in their laws are dependent on the dictates of the national spirit, 
which means, in reality, the condition of the subjects. . 


This means that the changes in social outlook must precede sweep- 
ing reforms. ‘Abduh continues: 


In sum, the form of civil order in a society is only the image 
of the substance of the characteristics its members have acquired 
through the habits and customs that have grown in them, 
whether praiseworthy or reprehensible. The different laws they 
have had in their periods of rise and decline cannot be detached 
from these characteristics, no matter how much those laws may 
have changed in form or subject matter. This has been rec- 
ognized by those wise persons who have striven first of all to 
change people’s characteristics and manners, whenever they 
wanted to to establish a well-defined order in the society. They 
therefore gave priority to good education.. 


It is therefore not surprising that, together with his pleas for represen- 
tative government, ‘Abduh could equally assert that only a just 
dictator can cause the East to progress." Fifteen years under such a 


9? See Nizam al-Mulk, Siasset Namek (French trans.), 82-83, 124-126. This idea ap- 
pears closely related to what Leonard Binder calls the “pious Sultan theory" according to 
which government receives religious sanction from the justice of its performance rather 
than the legitimacy of its origins (Religion and Politics in Pakistan [Berkeley and Los 
Apgeles, 1961], pp. 35-38). 

V * "Ikhtiláf al-Qawánin bi ‘khtilaf Ahwal al-Umam." Tarik, II, 171-172 (from 
Ai-Waqd'i* al-Misriyya, June 19, 1881). 
8 Ibid., 172. 
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ruler, he estimated, would enable the Muslim East to prepare itself for 
the first steps in representative government.“ 

The concept of historical development is further spelled out by 
*Abduh and Afghani in the ‘Urwa, in psychological terms: 


Intellectual concepts, religious beliefs, and other spiritual 
phenomena and perceptions, although the inspiration of actual 
behavior . . . arein turn confirmed, strengthened, and imprinted 
in men's minds by such behavior 

To be sure, man is man by virtue of his thought and belief, 
although those of his perceptions that are reflected in his mind 
have the strongest effect upon him. Every perception occasions 
a thought, every thought gives rise to an impulse, and out of 
every impulse arises an action; then the process reverts in turn 
from action to thought. And so thought and action continu- 
ously act and react on each other as long as the spirit remains in 
the body, each side reinforcing the other.™ 


This psychological principle of reinforcement serves to explain 
Muslim political lethargy: long accustomed to quietism and accep- 
tance of tradition, the Muslims are naturally the slower to accept 
active reform, for the higher ideals of Muslim brotherhood and politi- 
cal supremacy are mere mental images not reinforced by action.“ 


If any of them realizes the truth and perceives what would bring 
honor to his nation and return its past glory to it, this will be 
considered foolishness and delirium. Or it is supposed that should 
he respond to an appeal to his conscience, this would only bring 
down destruction and catastrophe upon him... .™ 


Thus the individual is overwhelmed by his environment. 

The theme of unity of spirit and outlook in society is brought out in 
Abduh's earlier writings, especially those composed under Afghünr's 
inspiration in the 'Urwa, again and again. This message is carried in 
God's custom (i.e., the lessons of history). God punishes man only 
with just cause—for his failure to use his God-given ability to distin- 
guish between right and wrong by collective judgment and to follow 
the course he recognizes as best for his material and spiritual inter- 
ests. 


* “Innamā yanhad bi 'sh-sharq mustabidd dil,“ Tarikh, IT, 450-451 (from first 
issue of Al. Jdmia ’l-'Uthmdniyya; no date given). 

 “Inbitat al-Muslimin wa Sukünuhum wa Sabab Dhälik, ‘Urwa, pp. 74-75. 

% Ibid., pp. 76-79. 

** “Madi ']-Umma wa Hadiruha wa ‘sj 'Ilaliha," ‘Urwa, p. 46. 

n “Ash&b Hifz al-Mulk,” ‘Urwa, pp. 202-203. 
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Although reason alone indicates the evils of social disunity, the 
Qur’an itself adds further warnings; for example: Do not quarrel, 
else you shall fail and your strength shall leave you.“ 

Cooperation is necessary because the isolated individual is weak and 
shortsighted even in discerning his own best interests, let alone those 
of the group. Thus the extent of consultation necessary is commen- 
surate with one's responsibilities and authority.’ “No king is over- 
thrown, no throne overturned, except because of division and contro- 
versy [within the society]," or because of exclusive use of one's own 
judgment, misplaced confidence, or allowing the intrusion of foreign 
elements. 00 

The influence of Ibn Khaldtin,'™ as well as that of Jamal ad-Din 
al-Afghänl, strongly suggests itself in a statement in the ‘Urwa that 
unity and political supremacy are mutually interdependent. No 
nation, the reader is told, can prosper without a cohesive and aggres- 
sive spirit. "This is God's custom with human societies. Their lot in 
history depends on the extent of their share of unity, and their mea- 
sure of greatness is in accordance with their perseverance in aggressive 
competition (al-ghalba).’" A united spirit is only to be achieved 
through the selflessness of individuals in the interests of the group. % 

The potential strength of such unity must be directed to the advan- 
tage of Islam. The decline of Muslim political fortunes from their 
glorious past has been due chiefly to "rivalry of the seekers of power 
among themselves," which has led to dependence on foreign sponsors 
and consequently the loss of Muslim independence in certain terri- 
tories.!* 

This united and aggressive spirit is reminiscent of Ibn Khaldün's 
repeated reference to group solidarity" (‘asabiyya) as the indispens- 
able source of political success for society. In the ‘Urwa the terms 
‘asabiyya and ta agg are used as synonymous and attention is called 
to the relatedness of their respective usual meanings of “group solidar- 
ity" and “fanaticism” or “zealotry”: the distinction is only one of 

bid. p. 203 (Q. viii:46). 

** “Asbab Hifz al-Mulk,” ‘Urwa, pp. 205-206. 

196 Thid., p. 208. 

101 Abduh delivered a course of lectures on Ibn Khaldün at the Dar al-'Ulüm college 
in Cairo in 1878. Although prepared in book form under the title Falsafat al- 
Ijtimd" wa 't-Tarikh (“Philosophy of Society and History"), they were never published 
(see Adams, Islam and Modernism, pp. 41, 121). 

16 „ Al-Wahda wa ’s-Siyada,” ‘Urwa, p. 142. 

19 Tbid., pp. 142-143. 

19 ^ A] Wabda 'l-Islamiyya," ‘Urwa, pp. 134-135. 
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degree, regardless of which term is used. In the former (more moder- 
ate) sense, it is a desirable quality, for much the same reasons as those 
adduced by Ibn Khaldün: 


If ‘asabiyya is weakened in a people, God casts failure upon 
them, and they become heedless of one another. The result of 
such heedlessness is severance of the bonds between them, and 
dispersion follows, which facilitates infiltration among them by 
foreigners. Thereafter they will never rise again until God once 
more causes the spirit of /a'assub to descend upon them. 


But it also has its excesses, in which case it becomes a curse rather 
than a blessing, leading to the abandonment of justice in the commu- 
nity. It was in this sense that the Prophet said, “He who appeals to 
‘asabiyya is not one of us” (ie., is not one of the Community of 
believers).10$ 

The ‘Urwa article goes on to declare that although it is fashionable 
in the modern age to blame religious ta‘assub (in the sense of fanati- 
cism) for the ills of ignorance, lack of social conscience, and backward- 
ness, the truth is that the ta‘assub of believers (in the sense of unity in 
purpose and action) is the greatest of blessings when tempered with 
the spirit of moderation and tolerance.!^ 

There is a sharp distinction to be drawn, however, between religious 
and secular-nationalist éa‘ass#b. The former is purer, more sacred, 
and of more general benefit; i the “foreigners” have encouraged 
suspicion of religious solidarity because they know that it is the Mus- 
lims’ strength, while by vaunting secular nationalism they create 
divisions among the Muslims. “All intelligent persons know that the 
Muslims know no [true] nationality other than their religion and 
belief.“ 10 

In this article the predominant voice appears to be that of Jamal 


108 * At Ta'assub," ‘Urwa, pp. 89. 

19 Tbid., pp. 89-90. 

107 Ibid., pp. 91-92. 

19 Tbid., p. 95. 

19 Jbid., 96. Ibn Khaldün's treatment differs on this point. While affirming that 
religion is the only sound and lasting basis of empire (chap iii, sec. 4-6), he maintains 
that agabiyya in the sense of clan solidarity is also necessary. A religious appeal with- 
out solidarity will not succeed” (chap. iii, sec. 6; Rosenthal, p. 322.). He cites the hadith, 
“God never sends a prophet except with protectors from among his people" (ibid.). 
Religious kinship in Ibn Khaldün's terminology is not treated as a type of 'asabiyya, 
though its effectiveness is not denied. But it would be stretching a point to equate 
Ibn Khaldün's 'asabiyya with modern nationalism. 
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ad-Din al-Afgháni rather than Muhammad ‘Abduh’s. This applies 
even more to another article in the ‘Urwa on “Nationality and the 
Islamic Faith,” which declares that a proper religious attitude re- 
moves the psychological origins of nationalism (ta‘assub al-jinsiyya) 
which lie in the necessity of self-protection amidst the conflicts caused 
by competing material interests. A nationality is an evolved group 
dedicated to the defense of common interests. But “we cannot say that 
nationalism is natural [i.e., inborn], although it may be a character- 
istic common to all mankind, inscribed in their souls by the force of 
necessity. . . . Were the need for this type of group spirit to cease, the 
spirit would also cease. . . . '?10 

In this article we see nationalism conceived as a divisive rather than 
a unifying spirit—a cover, in fact, for tyranny and injustice. With the 
substitution of religious for nationalist loyalties, say the authors, there 
would no longer be a need to endure tyrannical government, for the 
ruler would join the people in submission to the “highest ruler” (God), 
whose law he would enforce, and would thereby win the people's con- 
fidence. “They would dispense with national spirit for lack of need for 
it, and its traces would be erased from men's souls."!!! But if the ruler 
fails in his duty to rule according to the Shari‘a without selfishness or 
discrimination, the people will inevitably fall back on ‘asabiyya and 
nationalism, and the ruler's power will be reduced as a result.“ On the 
other hand, a ruler who does rule according to the dictates of Islam is 
assured of success without the need to spend large sums, maintain a 
large army, and so forth. He can dispense with all this by following 
the path of the Ráshidün caliphs and returning to the primary sources 
of the righteous Islamic faith. 

All this suggests something very different from the general line of 
‘Abduh’s thought as we have traced it in the preceding pages. This 
article from the ‘Urwa announces, in effect, that the general principles 
of social behavior which we usually suppose to be natural not only 
grouping together for self-protection in the struggle for survival, but 
the struggle itself—dissolve into nothing when men have been given a 
taste of Shari'a rule by their leaders. The religious kinship will then be 


uo * AL Tinsiyya wa 'd-Diyána 'l-Islámiyya," ‘Urwa, pp. 38-39. 

11 Ibid., pp. 39-40. 

"3 Ibid., pp. 41-42. 

13 bid, p. 43. This is another facet of the “pious Sultan" tradition: virtue in the 
ruler assures the virtue and welfare of society. 
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accepted by man as the basis for government without need of con- 
straint, and hence can be said to be ultimately more natural.“ 
What, then, does Islam prescribe in the way of political relation- 


Aue The ashar ol. mn rm sive ne oniy a generi anm, 
The foundations of the Islamic religion are not limited to calling 
mankind to the truth and to the realization that the nature of 
their souls is spiritual, summoned away from this base world; 
rather, it ensures this by setting forth the limits of transactions 
among men and clarifying their rights, in both a general and a 
particular way, and by setting limits to the enforcing authority 
that undertakes to give effect to the revealed laws, apply the 
prescribed penalties, and define their circumstances of applica- 
tion. 


This ensures that government will be neither tyrannical, hereditary, 
nor based on power, privilege, or wealth. “Rather it will derive only 
from dependence on the ordinances of the Shari‘a, the necessary power 
to enforce it, and the satisfaction of the Community.“ 1 

It is, then, the revealed Law that defines the correct relationships in 
society, “in both a general and a particular way." Yet since applica- 
tion of this Law finds a ready and willing response among men, it is 
apparently “natural” in the sense of being in harmony with human 
nature and human needs. 

By contrast, in the previously cited writings authored by ‘Abduh 
alone! and even in a number of other pieces in the ‘Urwa penned by 
‘Abduh even if inspired to a greater or lesser extent by Afghani, the 
moral is pointed in another direction: revealed law either goes unmen- 
tioned altogether or assumes no central importance, and the sugges- 
tion is made that the remedy for social and political ills could be found 
through the process of consultation, and that in fact societies are 
normally impelled to this by the study of history (i.e., ''God's cus- 
tom"). 

The conclusions are not contradictory, but the paths leading to 
them are strikingly different: one pragmatic and rational, the other 
religious and messianic. 'Abduh's instinctive preference for the prag- 
matic and rational path of argument, which emerges in so much of his 
writing, even early in his career when he wrote for Al-Wagd's' al- 
Misriyya, did not preclude his readiness to express in Al-‘Urwe 


14 Töid., p. 40. 
5 See especially “Ash-Shird wa 'l-Qanün," Tarikh, II, 213-218. 
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'I-W «thqá the messianic notions of his mentor Jamal ad-Din. For it 
was characteristic of his thought that the revealed principles of Islam 
should be seen as corroborating those of rational observation and 
consultation. In both cases similar formulas emerge: protection of 
individual rights, limitation of the executive power, and abolition of 
privilege. We might expect to find an acknowledgment of this mutual 
corroboration somewhere in the ‘Urwa, but in fact we do not, and the 
presumption that here ‘Abduh was speaking more for Jamal ad-Din 
than for himself seems particularly strong. Much later, in his theo- 
logical work Risdlat at-Taubid, Abduh was to explain the point im- 
plicitly, by saying (in another context) that “prophets play the same 
role in relation to peoples that intelligence does in relation to individ- 
uals. 1 

Nonetheless, the two paths of rational observation and consultation 
on the one hand, and revelation on the other, are less susceptible of 
harmonious interpretation than might at first appear. The general 
burden of most of ‘Abduh’s writings on social, political, and historical 
matters—including his contributions to the ‘Urwa—is in his accep- 
tance of the idea of evolution, development, and variation in society."” 
By this is meant not the straight-line evolution spoken of in the 
Qur’aén—according to which mankind received a series of prophecies 
culminating once and for all with the final and authoritative message 
of Muhammad, so that the final stage of social progress became ac- 
cessible to all the world almost overnight—but rather the notion of 
constant change and adaptation within society, in which progress is 
relative to circumstances of tradition and environment and is always 
to be measured in terms of human achievement rather than cataclys- 
mic enlightenment. It was only in terms of those assumptions that he 
could argue that the Community can best regulate its interests by 
collectively counseling with itself to determine those interests, that 
systems of law and government vary from people to people in suit- 
ability, and that history rewards those groups who show a spirit of 
initiative in improving their lot. The idea of Muslim society becoming 
suddenly transformed by a new attitude of piety and enforcement of 
the detailed provisions of the Shari'a law by the ruler seems, in the 


"4 Risala 81/118. 

u? Vatikiotis, “Muhammad ‘Abduh and the Quest for a Muslim Humanism,” op. 
cit., 125: “Throughout his active teaching and writing, Muhammad ‘Abduh actually 
came very close to introducing into Islamic thought an evolutionary concept of his- 
torical development." 
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light of the bulk of ‘Abduh’s writings, as much an “infringement of 
custom" (kkdrig al-‘dda) as the miraculous contraventions of physical 
nature which he so adamantly rejected. 

Further suggestions that ‘Abduh did not consider revelation a suffi- 
cient path to knowledge in the social and political field are found in his 
chapters on prophecy in the Risdla. In establishing the second of his 
“proofs of the necessity of prophecy," 'Abduh argues that society 
needs as a binding tie not only a community of material interests but 
also love (makabba). Such love is purest when it does not depend on 
material interests but is self-sustained. Only men with unusual moral 
insight have a clear conception of this love in its pure form and are 
able to distinguish it from mere equity or justice (adi), which depend 
only on widespread reasonableness, and to recognize that men too 
frequently are not guided by reason.!!* 

The role of the prophet is to infuse the spirit of love into society by 
so using his moral qualities as to win the confidence of his fellow men 
and then enlighten them in the mysteries of God's nature, of which 
man is aware but whose substance only exceptional individuals can 
rationally understand. Thus by sending prophets, God compensates 
for the spiritual (rather than intellectual) deficiencies of human nature 
in society. 

Prophets play the same role in relation to groups as intelligence does 
in relation to individuals: to “purify the mind of the blemishes of 
passions that lead it astray, to discipline its faculties, and to instill in it 
what will bring it happiness in this world and the next.“ This is a 
purely spiritual function. Prophets do not come to explain the practi- 
cal details of material welfare but leave this to man's ingenuity, 
within the broad and tolerant limits of sound religious faith. The social 
rules enunciated by prophets are no more than the most general 
principles of fraternal love and mutual respect of rights, by which the 
common interests will be assured.?! But prophets are not bearers of 
practical or scientific knowledge. “‘All these are among the means of 
acquiring prosperity and reaching contentment, to which God has led 
man by the faculties with which He has endowed him. . . . But the 
laws of the prophets did generally encourage man to strive by his own 


us Risala, 65-70/96-103. 
u» Thid., 70-73/103-107. 

120 Tbid., 81/118; see also Tafsir al-Qur’dn, ii, 287. 
m Risdia, 82/119-120. 
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efforts for the means to achieve that degree of perfection for which 
God prepared human nature.“ 

Prophets and the revelation they bring, then, are conveyors in the 
social sphere not primarily of knowledge but rather of spirit and moti- 
vation, by which reason is guided in the right path. 

Even in the Risdla, however, ‘Abduh’s break with the tradition of 
the millennial view of history and his espousal of evolution were in- 
complete and equivocal. Having in effect dismissed the legislative role 
of prophecy with one hand, he summoned it back on the stage with the 
other: 


The Qur'àn established for men laws conforming to their inter- 
ests; the utility of observing them and applying them has been 
proved. Justice is established by them and the whole social order 
has been organized by them as long as their limits are respected. 
But great harm resulted from neglect or avoidance of them and 
from men’s estrangement from the spirit they promoted.’ 


Is this again the revivalism of Jamal ad-Din, still coexistent in Ab- 
duh’s mind with the influence of Herbert Spencer? So it would seem. 
Here as elsewhere in the full range of his thought, ‘Abduh hedged his 
espousal of secular notions and avoided a clear-cut rejection of ortho- 
dox conceptions, with ambiguous results. 

Despite such survivals of traditional doctrine, on the whole it is the 
natural law approach that is dominant in ‘Abduh’s attitude. It is thus 
not surprising that the principle of ijmd' should represent a very differ- 
ent thing to him than to the orthodox jurists and theologians. The 
orthodox idea of ijm4' referred to the agreement of the Islamic Com- 
munity on certain hitherto unresolved questions and in certain circum- 
stances, as an infallible source of law and doctrine, in keeping with the 
hadith “My Community will never agree upon an error." Since the 
limitations were severe—only unanimity on points of fact and inter- 
pretation, not subject to review by later generations, was recognized— 
it was possible to regard ijmd' as an indirect, inspired kind of revela- 
tion, and therefore much more than a mere aggregate of personal 
opinions; it enjoyed a value equal to Qur'án and Sunna, or even supe- 
rior to them according to some scholars.“ It was in reaction to this 


12 Thid., 83/122. 
n Thid., 100/144. 
1M See for instance the quotation from the Hanbali jurist Ibn Qudáma (d. 1223) given 


144 MUHAMMAD ‘ABDUH AND NATURAL LAW 


that Ibn Taimiyya had restricted the validity of ¢jmd‘ to the consensus 
of the very first generation of Muslims in matters concerning the 
implementation of statements and actions of the Prophet. Questions 
undecided by them, according to this conception, would be left not to 
later ijmd but to individual or collective conscience. 

For ‘Abduh éjmd' appears to be a much more informal principle, 
being only the expression of collective rational judgment and con- 
science, not too different perhaps from what Ibn Taimiyya had in 
mind for the later Community but preferred not to call ijmd'. When 
the jurists are in voluntary agreement, says ‘Abduh, with the interests 
of the Community in mind, they should be obeyed, for it can be said 
that they are free of error in their consensus"; but this is so not as a 
matter of dogma but only of reasonable expectation.” 

Ijmd' defined in this way loses its revelationary infallibility and no 
longer posses the classic problem of how it can be institutionalized 
without corrupting its special character. It is no longer necessary to 
distinguish between reason and ijmd', for the latter is now only the 
collective aspect of the former. This new approach, of course, has been 
made possible by the fact that 'Abduh has first of all raised the value 
of reason to a higher status than was traditionally assigned to it, so 
that any exercise of judgment, whether in the traditionally recognized 
form of ijmd or otherwise, is valid and true, so long as it is indeed 
based on sound reason and not a distortion of it.“ But since men are 
usually imperfect in their mastery of reason and do not submit ex- 
clusively to its dictates, their image of the truth—collectively or indi- 
vidually reached—is often distorted unless guided by revelation. 
Therefore it was only natural for 'Abduh to ignore certain traditional 


in H. Laoust, Essai sur les doctrines sociales et politiques de Taki-d-Din Ahmad b. Taimiya 
(Cairo, 1939), pp. 241-242, for a sweeping declaration of the supremacy and infallibility 
of md as a legal source. 

1 See J. Jomier, Le Commentaire coranique du Mandr (Paris, 1954), p. 193; Laoust, 
Essai, p. 551. 

18 Laoust writes that for ‘Abduh, “reason is, after the Qur'an, the essential source of 
doctrine, although its relation to revelation does not appear clearly in a doctrine 
['Abduh's] that seems to have been so unconscious of contradictions. Nass and ‘agi 
were, for Ibn Taimiyya, different manifestations of the same reality. For Mubammad 
‘Abduh religion . . . is a brake which God has given us to avoid the exaggerations of 
human reason and diminish its errors" (Essas, p. 551). 

But there is nothing in Laoust’s words here to show why—as he seems to imply—it 
should not be said that to Abduh, as well as to Ibn Taimiyya, revelation and reason are 
"different manifestations of the s&me reality." 
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dogmas, supposedly sanctified by ijm4', in some of his pronounce- 
ments, since ijmd as he conceived it was always subject to review. 

Here once again, we find 'Abduh's manner of proceeding to be dis- 
creet and inexplicit. Among the handful of fatwds he issued to private 
petitioners as Mufti of Egypt, a number caused a considerable stir 
because they seemed to contravene the established conservative 
consensus. Yet in each case, ‘Abduh managed to make his point in 
such a way as to avoid any overt confrontation of principle. The most 
famous of his fatwds, the so-called Transvaal fatwd, offers an illustra- 
tion of this. A member of the small Muslim community in the Trans- 
vaal sought guidance on the following questions: (1) Is it permissible 
for a Muslim in a predominantly Christian country to wear a Euro- 
pean-style hat? (2) Is it permissible for him to eat meat slaughtered by 
Christians according to their own manner, without assurance of con- 
formity to the stipulations of the Qur'án concerning the method of 
slaughtering? (3) Is it permissible for Hanafis and Shäfi Is to hold 
public prayer together, led by a single imam, despite the differences in 
ritual between the two schools? 

*Abduh answered all three questions in the affirmative. Here we need 
concern ourselves only with the first two. In the first case the under- 
lying issue was whether the adoption of European headdress consti- 
tuted “conformity” (tashabbuh) and consequently a reprehensible sign 
of disloyalty to Islam, perhaps even making the wearer of the hat 
formally an unbeliever. ‘Abduh avoided becoming involved in com- 
plexities by simply stating that as long as the intention was not to 
abandon Islam, the question of tashabbuh did not arise, and that as 
long as some consideration of social convenience was at stake, the act 
could not be considered reprehensible (makr@h). He could have overtly 
raised the question of ijmd had he wished, and discussed the tradi- 
tional view of such matters, even if only to reject it. Or he could have 
declared the whole issue meaningless, on the ground that the true 
Islamic religion leaves a man to follow his own judgment in such mun- 
dane situations; indeed, in making the individual's intention the 
decisive element, he may seem to have implied as much. But he did 
neither of these things, and in fact his friends among the Egyptian 
‘ulama’ made haste to support his judgment by that most conservative 
of devices, an appeal to hadith, in noting that the Prophet on several 
occasions had worn foreign garb as a matter of convenience. 


7 C. C. Adams, “Mubammad ‘Abduh and the Transvaal Fatwa, The Macdonald 
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On the question of slaughtering meat, the essential conditions laid 
down for Muslims by the Qur'àn (verses ii:168, v:4, v:6) are that the 
victim should not die of itself or from a blow but by its throat being 
cut, and that the name of God should be pronounced over it at the 
time of slaughtering. There was doubt in the case at hand as to 
whether the Christians of the Transvaal met the first of these condi- 
tions: after striking the victim with an ax they cut its throat, but 
whether they did so before or after the extinction of life was unknown. 
Again, whether they met the second condition could not be known. 
Presumably they did not; but in any event the four orthodox rites of 
Sunni Islam differ over the necessity for Christians and Jews to do so 
in order to render the meat lawful to Muslims. Muhammad ‘Abduh 
declared both these issues of detail irrelevant to the case by invoking 
the verse v:7: “Lawful for you today are good things, and the food of 
those to whom the Book has been given is lawful for you and your food 
is lawful for them." Whatever Christians accepted as food for them- 
selves, in other words, was acceptable for Muslims; and as assurance of 
this condition, ‘Abduh stipulated that the Christian clergy, as well as 
the laity, should consider the meat lawful for themselves. 

On this question, in short, ‘Abduh was careful to respect the religious 
relevance of the problem put to him, and to base his permissive con- 
clusion on a Qur'ánic verse, avoiding such questions as, for example, 
whether meat slaughtered by pagans would be lawful food for Mus- 
lims, or whether the Transvaal Christians did or did not conform to 
the stipulations of the preceding Qur’anic verses. It is noteworthy that 
Rashid Rida found it desirable to provide cover for his master by 
elaborating an affirmative answer of his own to the latter question.!?? 


C. 'Abduh as a Political Thinker 


It would be fruitless to try to present ‘Abduh’s political ideas as a 
systematic structure. After taking much interest in politics in his early 
years he underwent a change in attitude and confined his writings to 
social, religious, and judicial matters. Even his early articles in AL 
‘Urwa 'l-Wuthqd and AL Wagd'i al-Misriyya dealing with political 


Presentation Volume (London, 1933), pp. 17-20. Many years later All Abd ar-Ráziq, 
a graduate of the Azhar, was to be castigated by Rashid Rida for wearing a hat, in an 
article entitled “Monsieur ‘Alf Abd ar-Raziq Removes his Turban” (Masdr, XXVII, 
715-717; see below, p. 205). 

133 Adams, “Transvaal Fatwā,” op. cit., pp. 23-28; Rida, Tarikh, I, 681-689. 
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topics consisted chiefly of appeals for moral reform and cultural ad- 
vancement, or else discussions of the Eastern policies of the European 
powers, rather than attempts to resolve questions of the role of politi- 
cal authority in Islamic society. When he did express his views on 
constitutional questions he made little reference to the religious issues 
involved. 

As for general questions of the role of society in history, the preced- 
ing pages of this chapter show that he had much to say. We know that 
he believed that social cohesion, or a spirit of solidarity, was essential 
to the order and prosperity of the group; that the group is called upon 
in its history to face religiously significant moral problems, and that it 
is the moral level of the group’s conduct in the sight of God that deter- 
mines its success or failure; that this standard of morality can only be 
dependably ascertained through the collective intelligence with the aid 
of revelation; and that human societies in their quest for a prosperous 
order of political relationships are subject to the natural historical laws 
of evolution, according to which a given stage of development or de- 
cline is always liable to change. 

But these are only very general observations. When the more spe- 
cific issues of constitutional organization and the source of political 
authority were at stake, ‘Abduh’s views were fragmentary and chang- 
ing. Early in his career he wrote of the need for representative govern- 
ment and limited powers of the executive; later he declared that fif- 
teen years under a benevolent dictator would be necessary before such 
institutions could succeed. Almost never did he make reference to the 
Caliphate or call for a constitutional system based on the classical 
doctrines. Rashid Rida records remarks on the Ottoman Caliphate 
privately made by ‘Abduh in 1897, in which ‘Abduh declared that he 
gave no credence to Sultan ‘Abd al-Hamid’s claim to the title of caliph 
because the claim was motivated only by his personal ambitions and 
desire to increase his prestige in European eyes. ‘Abd al-Hamid, said 
‘Abduh, had no conception of the true meaning and function of the 
Caliphate; Islam no longer had any imam but the Qur An.!“ 

In reply to an inquiry from Wilfrid Scawen Blunt, the English 
writer and partisan of the Egyptian cause, in 1904 'Abduh set forth his 
views on the form of constitution desirable for Egypt under the British 


19 T'ärikh, I, 913. But 'Abduh opposed the idea of an Arab attempt to withdraw from 
the Ottoman Empire, and wished the Empire political success, on the grounds that it 
represented the strongest existing Muslim power. Its dissolution, he feared, would only 
subject Muslim lands to further European penetration (ibid., 911-915). 
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occupation. In substance he proposed a parliamentary system on the 
British model, with the Khedive reduced to a figurehead, legislative 
powers confided to a chamber of representatives, and the executive 
ministries answerable to the chamber. The only references to religious 
matters were the proposal that the prime minister should be a Muslim 
and that British supervisors and other officials be barred from author- 
ity in all matters touching on religion. 

As Rashid Rida remarks in discussing these proposals, they repre- 
sented the best that ‘Abduh hoped for under the occupation, and were 
not a final declaration on his part of the ideal political organization for 
Egypt.™ It is noteworthy, however, that ‘Abduh proposed removing 
the effective authority of the Khedive, who was the viceroy of the 
Ottoman Sultan, and granting legislative authority to a parliament on 
the European model. It is a plea for Egyptian representative govern- 

_ment, not for an Islamic state. 

This at most can only corroborate indications in his other. writings 
that political organization is not a matter specifically determined by 
Islamic doctrine but is rather to be determined from time to t time 

according to circumstances, by general consultation, within.the Com- 
munity. But occasionally he spoke of the Shari'a as prescribing social 
laws both in general and in detail, and these laws he extended on occa- 
sion to constitutional questions in a manner reminiscent of the me- 
dieval jurists, specifically in terms of the institution of the Caliphate. 

A noteworthy example of this is found in ‘Abduh’s apologetic work 
ALIslam wa 'n-Nagraniyya ma‘ al- Ilm wa '-Madaniyya.? Here he 
seeks to prove that political powers in the Islamic constitutional 


1 The text of two letters containing these and other proposals is published in 
Blunt, The Secret History of the English Occupation of Egypt (London, 1907), pp. 624- 
628 (but not in the 1922 edition). An Arabic retranslation of this English translation 
appears in Tarikh, I, 899-902. 

mi Tarikh I, 903-907. 

33 A noteworthy exception is found in a letter from ‘Abduh in 1886, during his exile 
in Beirut, to the Shaikh al-Islàm in Constantinople, in which he acknowledges that 
loyalty to the Ottoman State is the “third article of faith after belief in God and His 
messenger," since it was the chief bulwark of Islamic sovereignty. “Whoever thinks 
that the idea of the homeland, national welfare, and other such resounding phrases can 
replace religion in stirring up people's concern and lead them to the desired goals, is 
badly misguided” (Tarik I, 909). But these words must be evaluated in their proper 
context: first, that the letter was addressed to the Shaikh al-Isl&m, and second, that its 
subject was a plea for better religious education in Ottoman territories. In these cir- 
cumstances the above quotations must be interpreted cautiously. 

39 Pp. 61-67. 
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organization are not “religious” or “theocratic” but purely civil. The 
distinction he draws is essentially that between theocracy and divine- 
law nomocracy:™ the ruler and his subordinates exercise their author- 
ity within the confines of a law over which they have no exclusive 
power of interpretation, let alone formulation; as mujtakids they are 
on the same level as other mujtahids not holding office. The Caliphate 
must not be confused with what Europeans term “theocracy,” which 
would signify that the caliph receives the Law directly from God and 
that he is 
... entitled to obedience from the people not by virtue of the 
bay'a, with its requirement of justice and protection, but by 
virtue of religious faith, so that the believer can never oppose 
him even if he believes him to be an enemy of God's religion 
. for the deeds of a ruler with religious authority, in whatever 
manifestation, are religion and law. 


There is in Islam “no obedience in sin," and if the ruler's actions are 
persistently contrary to the foundations of the Law, the Muslims must 
replace him as long as the public interest permits it. “It is the nation or 
its deputies that installs him in office, and the nation that possesses the 
right to supervise him. It deposes him when it considers this in its 
interest. Thus he is a civil ruler hd bim madani] in all respects.’"*¢ 

In reality, then, there is no such thing as religious power in Islam. 
The sultan or caliph, the mwfiis, qddis, and other officials are only civil 
officials, though it is the religious law that confirms their powers and 
duties. 

This passage is interesting in two respects. First there is the apolo- 
getic aspect: ‘Abduh seeks to show—and does so convincingly that 
the traditional constitutional theory of the Caliphate in Islam, in its 
positive manifestations as distinct from its religious origins, is as much 
a system of civil law as the Western secular type, and that if one con- 
fines his attention to one level at a time —in this case, the legal level 
he must consider the subject of discussion on its own merits. Constitu- 
tional provisions must be distinguished from their religious or secular 
origins as long as matters of a specifically religious or spiritual nature 
are not dealt with by these provisions, and as long as political powers 

1% See Khadduri, War and Peace in the Law of Islam (Baltimore, 1955), pp. 14-18, 
for the same distinction. 

18 Aj-Islám wa 'n-Najrániyya, p. 65. 

19 Ibid., pp. 64-65. 

w Ibid., p. 67. 
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are not at the same time spiritual powers. By drawing this entirely 
valid distinction, 'Abduh manages to suggest that the Islamic system, 
being a civil one, is of the same general species as modern secular 
systems, and therefore presumably open to the same speculation, 
critical examination, and progressive development as the latter. Fur- 
thermore, by emphasizing that true Islamic government contains 
those virtues that are commonly recognized in the modern world— 
national sovereignty over the ruler, the conditional nature of author- 
ity, and regard for the public interest; virtues that are supposedly of 
proven and universal validity—he hints, almost imperceptibly, that 
the Islamic theory coincides with natural law. 

This brings us to the second significance of the passage. Regardless 
of the validity of his distinction, and regardless of the “natural” worth 
of the classical theory of the Caliphate, the fact remains that 'Abduh is 
speaking of the theory as one dictated by revelation. It is not right 
reason or the lessons of history that lays down the rules; it is Islam. 
The system he describes is explicitly Islamic. We have therefore at 
most a coincidence of religious and rational dictates, and not a delega- 
tion by religion to reason of the authority to make political judgments. 
This conception is similar to the one implicit in the references to sun- 
nat Allāh: God's hand remains present in human affairs, although it 
has always followed a recognizable and unchanging course. 

Even ‘Abduh’s distinction between the religious and the civil ap- 
pears to be only a tentative step in the light of other passages. In the 
same book he denies that there can really be any separation of religious 
and temporal powers, such as Christianity claims to maintain. The 
effectiveness of civil and temporal rule is always dependent on what 
religion will allow. Therefore it cannot be said, for example, that 
separation of religious and political authority provides an atmosphere 
of greater tolerance toward intellectual freedom: 


This separation would facilitate tolerance if it were the case that 
the subjects could perform their bodily functions independently 
of the souls by which they live, and that the souls could similarly 
perform their spiritual functions without the bodies which pro- 
vide their strength. 


The separation of secular and religious powers in Europe, 'Abduh 
claims, has only resulted in a struggle for power between the ecclesias- 


I5 Ibid., p. 46. 
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tical and temporal authorities, since their jurisdictions cannot entirely 
be separated.“ 

He is not arguing, of course, in favor of placing political power in the 
hands of religious authorities, but of abolishing religious powers alto- 
gether, which is what Islam claims to do. But if it is true that religious 
and political matters are inseparable—that political freedom is noth- 
ing without religious freedom and vice versa—then is it not also true 
that any political authority tends to restrict religious freedom, since 
souls cannot “perform their spiritual functions without the bodies 
which provide their strength"? Both the classical theorists and ‘Abduh 
could say quite rightly that religiously sanctioned political authority is 
not the same as authority in religious matters. But he implies that 
they are only one step removed. 

The question is liable to considerable sophistry, and it would be 
pointless to project 'Abduh's remarks beyond the immediate point he 
seeks to make. He has not attempted a systematic analysis of the role 
of politics in Islam. At times, in fact, he shows a certain aversion to 
politics which helps to explain his lack of enthusiasm for comprehen- 
sive doctrines in that field. He speaks of politics as if of the inevitably 
distasteful manifestation of the weaknesses of human nature. Politics 
is apparently synonymous with partisanship, rivalry, self-seeking, and 
‘asabiyya (in the strictly pejorative sense); “ therefore there is no 
place for it in the structure of Islamic social ethics with which he is so 
concerned. In politics he seems to find the disunity and destructive 
competition that is opposed to his notion of the coincidence of revela- 
tion, moral temperament, and reason, and the natural cohesion and 
consistency of human activities and interests when rightly guided. He 
may be said to have a definable political ideal, namely a Muslim com- 
munity bound together by a fraternal spirit and a sense of common 
fortunes, interests, and goals. But this ideal is not a theory or a pro- 
gram. It is only a hope, realizable after other reforms of a social and 


13 Ibid., p. 45. 

140 See for example ibid., pp. 111-112: “If you wish to say that politics persecutes 
thought or religion or knowledge, then I agree with you." See also ibid., p. 121: Taglid 
(blind imitation) in earlier Islam reinforced partisanship and sectarianism; this was 
“the role of politics" (daur as-siydsa) in Muslim history. See also ibid., pp. 114-115; it 
was out of political considerations that medieval Muslim despots, uninfluenced by 
Islamic precepts of government, naturally tended to discourage free thought and in- 
quiry, and distorted Islam into a religion of compliance. 
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educational nature have taken place. And it is in this light that his 
infrequent references to the “Islamic” structure of government must 
be understood: the structure did exist in the Golden Age of early 
Islam, and can exist again when Muslim society is again transformed, 
but it is this transformation and not the political system it will facili- 
tate that is his real concern. 


xv 


MUHAMMAD RASHID RIDA: 
A REVIVED DOCTRINE OF THE CALIPHATE 


Muhammad Rashid Rida (1865-1935) was a Syrian scholar who, 
under the attraction of Muhammad ‘Abduh, emigrated to Cairo and 
established himself as ‘Abduh’s most direct disciple, to the extent that 
anyone could claim such a title. As ‘Abduh’s leading biographer and as 
the founder and editor of the journal Al-Manār' (“The Lighthouse"), 

he devoted most of his career to propagating a revivalist interpretation 
of the Islamic faith and institutions which he proclaimed. to be the 
reflection of 'Abduh's teachings. He wrote much more voluminously 
than his 1 master, discussing a thousand subjects of mostly religious 
significance in the Mandr, and he elaborated a doctrine of Islamic law 
and politics much more systematic and specific than anything ‘Abduh 


had attempted. In terms. of. his historical importance and his.overt 
influence on. modern Muslim t thought, however, he is a comparatively. 
minor figure who since his death has received more “attention from 
Qrientalists than fr from his. own 1 coreligionists. NE ueog 0e e 


1 Thirty-five volumes appeared between 1898, soon after his arrival in Cairo, and hi 
death in 1935. After 1935 the journal was published for a few more years by Hasan al- 
Bann&’ of the Muslim Brethren and then expired. 

2 The most detailed biography of Rashid Rid& is the volume entitled As-Sayyid 
Rashid Ri dd au Ikha' Arba'in Sana (Damascus, 1937) by his friend ShakIb Arslan, the 
Syrian nationalist exile who, though of Druze family, championed the cause of Islamic 
regeneration and also made a fervent contribution to Muslim apologetics: Lé-mddhd 
ta ale 'l-Musliman wa li-mddha Tagaddama Ghairuhum (Cairo, 1358 H.; English 
translation by M. A. Shakoor, Our Decline and Its Causes (Lahore, 1944]). Rida tells 
tells much about himself in his biography of ‘Abduh, and describes his education and 
religious development in a book published shortly before his death, Al-Mandr wa 
Ashar (Cairo, 1353 H./1934-1935). The leading western-language accounts of his life 
and work are in C. C. Adams, Islam and Modernism in Egypt (London, 1933); J. Jomier, 
Le Commentaire coranique du Manér (Paris, 1954); A. H. Hourani, Arabic Thought in 
the Liberal Age (London, 1962), pp. 222-244, 298-306; and H. Laoust, “Le Reformisme 
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The interest of the Orientalists is nonetheless merited, particularly 
inasmuch as Ridá's ideas present an unacknowledged but substantial 
rationale for such movements as Wahhäbism in Saudi Arabia and the 
Muslim Brethren in Egypt. His closeness to ‘Abduh has not made his 
interpretations of ‘Abduh’s ideas the most widely accepted, or even 
necessarily the most authoritative. Yet they constitute one of the 
major alternative paths of ‘Abduh’s mixed legacy, and the intellectual 
snarls in which they became entangled, and which contributed to the 
eventual obscurity of Rida’s reputation, are representative of a wider 
problem. 

Rashid Rid&’s formal education was broader and more modern than 
‘Abduh’s. He first attended a local mosque school of the traditional 
type in his native village of Qalamün, and then moved on to a Turkish 
government school in nearby Tripoli. After a year he left because, as 
he later explained, “I did not want to work for the government." He 
then entered a “National Islamic school" opened by an enlightened 
and moderately progressive shaikh of Tripoli, Husain al-Jisr, and 
remained there until it closed several years later because of the refusal 
of the authorities to consider it a religious institution and thereby 
exempt its students from military service. Rida stayed in Tripoli to 
finish his education at a recognized religious school.* At the Turkish 
government school and at Shaikh Husain’s school, he was exposed to 
such subjects as logic, mathematics, natural sciences, Turkish, and 
French, as well as Arabic and the traditional religious sciences. But not 
all of this had much appeal for him. By his own account he considered 
his language instruction superfluous,‘ while ‘Abduh, by contrast, took 
pains to master French, beginning at the age of 44, and considered 
that “no one can claim any knowledge enabling him to serve his 
country . . . unless he knows a European language.“ ‘Abduh there- 
after read widely i in French and traveled repeatedly to Europe; Ri — 
only visit was to Geneva in 1921, as a member of a Syrian-Palestinian 


we ome 


delegation protesting g the imposition of the French and British man- 


orthodoxe des ‘Salafiyya’ et les caracttres généraux de son organisation actuelle,” 
Revue des Etudes Islamiques, VY (1932), 175-224. Cf. also the appendix to Gardet, 
La cité musulmane (Paris, 1954); the chapter on modernism in Laoust’s Essas sur les 
doctrines sociales et politiques de Taki-d-Din Ahmad b. Taimiya (Cairo, 1939); and 
Marcel Colombe, L Évolution del’ Égypte, 1924-1950 (Paris, 1954). 

Arslan, As-Sayyid Rashid Rida, pp. 35-36. 

Rida, Tdrikh, I, 84. 

5 Ibid., I, 104-105. 
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dates at the League of Nations. Unlike ‘Abduh after the first few years 
of his career, Rida was Politically active as a Syrian nationalist on a 
series of occasions over many years, most notably as President of the 
Syrian National Congress in Damascus that proclaimed Faisal as 
King in 1920. 

Our concern here, however, is not with his career as a politician but 
with his efforts to spell out a systematic theoretical framework for the 
revival of the Caliphate and of the Shari'a. Abduh had given little 
attention to classical doctrines of the Caliphate or of technical aspects 
of legal methodology. But by asserting that Muslims must look back 
to their earliest history to discover the true principles of their faith, he 
encouraged others to reéxamine traditional institutions of government 
and law as they had presumably existed in the great days of the 
Ráshidün and to explain in what respects they had become corrupted. 
‘Abduh’s stimulus thus made the almost-forgotten classical theory of 
the Caliphate and the resurrection of the Shari'a as a comprehensive 
legal system live options for such men as Rashid Rida. At the same 
time ‘Abduh’s espousal of concepts of natural law provided an intel- 
lectual starting point for Rid&’s reinterpretations. 

We have seen that 'Abduh's approach to social ethics called for 
recognition of the natural sanctions of history under the Qur'ánic 
name of sunnat Allah and assumed that by a study of historical and 
sociological principles and by use of their own innate moral sense, even 
without religious piety, men could determine for themselves the forms 
of behavior that would lead to worldly prosperity or failure. 

Rida adopted these assumptions as his own. The teachings of revela- 
tion for him, as for ‘Abduh, were largely supplementary confirmations 
of moral truths that right reason could discover for itself, and were 
necessary because human reason was often incomplete or distorted. In 
the first volume of his journal Al-Mandr (1898) he suggested that the 
social message of Islam and the lessons of history were two aspects of 
the same reality. Seeking an explanation of the rise and fall of the 
fortunes of societies, he wrote: 


The Muslims say that it is religion that was the cause of their 
sovereignty and well-being, and that turning away from it was 
what landed them in misery and caused misfortune to descend 
on them. . . . But most of them say this without understanding, 
imagining that there is an irrational secret in religion which en- 
ables the believers to attain victory and power and gives them 
success by miracles and special blessings. 
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On the other hand, students of human behavior in their own 
time or of the history of the past say that the weakness of the 
nations, their occupation by foreigners . . . and the exaltation 
of other states all takes place according to natural laws and 
divine customs which do not change in any way. God by His 
grace guided man's attention to two paths. Whoever followed 
the path to progress and sovereignty, taking into consideration 
God's customs, arrived at his destination, whether he was a 
Muslim or an unbeliever, while whoever followed the path to 
dependence on and mental service of others, and allowed him- 
self to be subject to their laws, arrived at that destination, 
whether he was a Muslim or an unbeliever. For religion has no 
effect on the power or weakness of nations. . . . Indeed, civilized 
nations believe that religion is an obscuring veil which would 
eliminate progress where it not rent asunder by . . . knowledge. 
. . . These people think that the greatest obstacle in the path of 
Muslim progress is the Islamic religion itself, and that if they 
abandon it they can hope to follow in the footsteps of Europe 
and progress as she did.* 


Shorn of their exaggerations, comments Rida, both arguments have 
an element of truth. The Muslims have owed their temporal success to 
their religion and their failure to their turning away from it, and yet 
God does have all-wise customs by which He exalts and abases whom 
He will, whatever a person's religion. The Muslims err when they 
suppose that adherence to religion involves irrational secrets giving 
them unseen powers; the other party errs in denying that religion has 
any effect other than to bring misfortune to its followers. In short, 


The Islamic religion is the religion of natural disposition in 
that it guides toward happiness in this world and the next to- 
gether and makes it clear to the people that God has all-wise 
customs toward His creatures which do not change, that He 
leads them to behavior based on these customs, and that He has 
prescribed laws for them which, when followed, will keep them 
from ever going astray from the ways of happiness. 

The Islamic religion guided men toward the divine customs 
and commanded observation of the created world and reflection 
and consideration. It distinguished the requirements of necessity 
and indicated to us that every action has its effect without excep- 
tion, that causes are linked with their effects, that every cause 


* Monde, I, 586-587. 
? Ibid., 589. 
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leads to an end, and that God does not bar worldly affairs from 
those seeking to engage in them, provided only that they make 
their approach and seek their objectives in the proper way, 
whether they be believers or unbelievers, although faith is in- 
dispensable for reward in the hereafter and perfect happiness on 
earth.* 


Knowledge of God's physical creation, furthermore, is declared to 
be the means of worldly success for man: 

Whoever is most knowledgeable of existence and the order of 
nature is most knowledgeable of truth. . . . This is self-evident, 
and the supremacy of those who know the truths of existence 
and the customs of God in existing things, over those who do not 
know them, is an attested fact not denied by those who are 
mastered and overcome in their ignorance and emptiness, even 
if they may be unaware that the knowledge of their masters is 
the truth, and the reason for their supremacy... . If a nation is 
ignorant and is destroyed, then it has been rewarded for what it 
earned; it wronged itself, and was not wronged by others.* 


There is no contradiction, evidently, between religion and reason, 
either in the rules of behavior that they indicate to us or in the mate- 
rial ends to which they lead. For, as Rida says elsewhere, “Islam is the 
religion of natural disposition and cannot possibly contradict the laws 
of creation, nor can its customs contradict those of nature, for every- 
thing is from God.“ 1 Rida prefers, with ‘Abduh, to say that the 
Islamic revelation commands men to act justly, rather than that 
justice is to be defined as what conforms to the particular rules of 
behavior found in the Shari'a." Justice, in other words, is an eternal 
value implicit in Creation itself, intelligible to normal human faculties, 
rather than an outright creation of the Islamic message, determined 
without reference to already existing nature. 

The humanist, almost secular implications of these general ideas 
found their way into Rashid Rida’s reformist adaptation of the classi- 
cal theory of the Caliphate, where they coexisted uncomfortably with 
surviving elements of the formal structure and theological preoccupa- 
tion of the ancient doctrine. The classical writers had not, after all, 

* Ibid., 591. 

* Ibid., IX, 54-55. 

10 Tbid., IV, 216. 

u [bid., 864-865. This of course is the Mu'tazilite position; Rid& was often attacked 
by his conservative critics as a 'Mu'tazilite or Wahhab!” (Adams, Islam and M odern- 
ism, p. 204, quoting Mandar, I, 425). 
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attempted to devise institutions, or really even to describe them, but 
only to justify them. Yet they did so by reference to the presumed 
precedents of the Rashidin, and this gave their writings a natural 
appeal to an idealist like Rid&. Together with ‘Abduh’s naturalism, 
therefore, but without much compatibility, the doctrine of the Caliph- 
ate could serve as the framework for Ridà's political thought and as a 
model for the program of action he advocated. 

The thought and program are summed up in Ridà's book Al-Khildfa 
au al-Imáma . Uzmd (“The Caliphate, or Supreme Imamate").? 
This was written in response to the action of the Turkish Grand 
National Assembly in 1922 in stripping the Ottoman Caliphate of all 
temporal authority and leaving in its place an entirely ceremonial 
office. In reaction to this step his concern was to reassert the temporal 
as well as religious significance of the true office, to show the fitness of 
the institution for the political requirements of the modern age (i.e., 
by demonstrating that the attractions of fashionable Western political 
ideologies such as national sovereignty, parliamentarianism, and 
progressive legislation are matched and even surpassed by the system 
of the Caliphate if the latter is correctly interpreted), and to give 
coherent form to his appeals for the rejuvenation and reintegration of 
Muslim society. 

In pursuing these aims Rashid Ridà appears at an intermediate 
stage of his development as a polemicist and apologist, in transition 
from his earlier emphasis on convincing the 'ulamá' and other ortho- 
dox Muslims of the need for reforms to his later preoccupation with 
the threat of Westernization and secularization. In the K hildfa one can 
still ind certain propositions advanced which are not entirely different 
from those of ‘Ali ‘Abd ar-R4ziq condemned by Rida with such fury in 
1925; yet nothing in the Khildfa is quite so radical as the thirteenth- 
century treatise on mgslaka by Najm ad-Din at-Taufi, published in 
Al-Mandr and commended to its readers in 1905.4 

The contents of the Khildfa can be suitably discussed under three 
headings: (1) Community sovereignty; (2) power, authority and 
necessity; (3) spiritual and temporal authority. 


3 Cairo, 1341 H./1923. The work first appeared as a series of articles in Mandr, 
XXIII, 729-752; XXIV, 33-64, 98-120, 185-200, 257-272, 345-373 (Dec., 1922-May, 
1923). French translation with notes by Henri Laoust, Le Califat dans la doctrine de 
Raşid Rida (Cairo, 1938). (Henceforth cited as Kuda, with page references to transla- 
tion/original.) 

95 Mandr, IX, 745-770. 
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A. Community Sovereignty 


Rida sets out, in the first 57 pages of the Khilafa, to review the 
traditional juristic presentation of the constitutional theory of the 
Caliphate and, by his own ijtikdd, to define more clearly certain vague 
principles or correct what he considers mistaken ones. In the latter 
part of the book he seeks to apply his interpretations to the contempo- 
rary political situation and to determine to what extent it is possible 
to restore the institution in its proper form, and what role it should 
play in the general Islamic renaissance for which he hopes.“ 

“Khildfa, imdma ‘ugmd, and imdrat al-mu'minin are three terms 
with the same meaning," Rida begins. “They signify the leadership of 
Islamic government combining the interests of religion and worldly 
life.“ Furthermore, as Fakhr ad-Din ar-Ràzi (d. 1209 A. p.) stipulated, 
the office must be confided to a single individual as “a safeguard for 
the entire Community in case they should have to remove the imam 
for evildoing.“ By this is apparently meant that a single individual is 
more easily held accountable. 

The obligatory nature of the office is sustained by traditional argu- 
ments: principally, the ijmd of the Companions, but also the rational 
consideration that without the caliph the law cannot be enforced nor 
the welfare of the Community protected.!* Also, the legally established 
obligation to obey the imam is meaningless without the assump- 
tion that the imam exists. Lastly, hadiths are cited.* The familiar 
Qur'ánic verse, O ye who believe! Obey God, the Prophet, and those 
in authority among you" (Q. iv:58) is not mentioned. 

Rashid Rida next turns to the subject of the ahl al-hall wa 'l-'agd. It 
is traditionally agreed that the caliph is installed in office by their 


M It is certainly misleading for Tyan to describe Rida’s book as the “scrupulously 
faithful reproduction of the [traditional] doctrine, with the same formulas that had been 
taught for more than eight centuries" (Instilutions du droit public musulman. Vol. II: 
Sultanat et califat [Paris, 1957], p. 264). 

9 Khilafe, 14-15/10. 

V Kuda, 16/10. This argument, of course, serves only to justify the need for author- 
ity in general and not the Caliphate in particular. It is criticized on these grounds by 
"All ‘Abd ar-Rüziq, A1-Isldm wa Usal al-Hukm (Cairo, 1925), pp. 13-15. It is, however, 
a traditional argument. 

n Khildfa, 16/11. See Adud ad-Din al-Tjt, Kitab al-M awdgif, ed. T. Sorensen (Leipzig, 
1848), p. 304, for the same argument. 

18 KRildſa, 16/11. E.g., “He who dies without being bound by a boy'a dies the death 
of an unbeliever." 
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bay'a, he says,” but they have never been clearly identified. The 
phrase itself, however, suggests to him “the chiefs of the Community 
and those prominent in rank, in whom the great majority have placed 
their confidence, so that whomever they choose will be assured of their 
submission and serve to organize their affairs, secure from their dis- 
obedience or rebellion.’ 

Various writers have characterized the ahi al- hall wa 'L-'aqd as men 
of learning, leadership, and prominence”; “those who can easily meet 
together“; “those possessed of the sovereign power of decision, whom 
the other people follow.“ * For Rashid Rida, the quality of effective 
influence is essential. With an overwhelming acknowledgment of their 
leadership, it is easy for the Community to use its force of constraint 
to exact obedience and docility from those who would refuse to accept 
its decisions voluntarily.“ 

Rida draws the conclusion from his examination of the Caliph 
"Umar's appointment of a conclave (shard) that the principle of con- 
sultation prior to selection of the imam had already been established 
by ijmd', but denies any implication that the electors must be in any 
particular number.? 

But in any case, he continues, it is not the selection of a candidate 
that concludes the contract of the Imamate in a constitutive sense, but 
the ratification of the selection by the Community. ‘Umar’s nomina- 
tion of Abū Bakr and Abdarrahmän b. ‘Auf’s choice of ‘Uthman 
were inconclusive until the adhesion of the Community took place. He 
concludes that “the bay'a is given only when the body of Muslims 
have been consulted and when the ahi al-hall wa 'L-'aqd have made 
their choice.“ If ‘Umar’s act of proclaiming Abd Bakr caliph is taken 
as an exception, as admittedly it might conceivably be, this was done 
in unusual circumstances and cannot set a precedent. It would be inad- 
missible to think of imitating him by swearing allegiance to a random 
individual without the proper qualifications being present in either 
party.* 


19 He ignores, of course, testamentary designation, which was historically the more 
common procedure. 

* Khildfa, 17/11. 

1 Ibid. 

2 Ibid., 19/12. 

% Ibid., 19-20/12. 

™ Ibid., 20/13. For a further assertion of the contractual nature of the bay'a, see 
also ibid., 42/24-25. 
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Rashid Rida has implied by the foregoing that the bay'a must be 
constituted by what amounts to an elective process, by prior consulta- 
tion either before nomination by a single person or nomination by a 
group acting together; that in either case the choice must enjoy the 
concurrence of the Community through the judgment of the ahi al- hall 
wa ’l-‘agqd; that the ahl must possess effective influence in the Com- 
munity so that their decision will be assured of enforcement; and that 
the ahi are the final authority, speaking for the full body of believers. 
While recognizing the vagueness of traditional references to the akl 
al-kall wa 'l-'aqd, however, he has not come a great deal closer to a 
clear definition. He has introduced the qualification of influence, which 
is a noteworthy contribution; yet when he comes to enumerate the 
formally required qualifications of the electors, he merely cites Mā- 
wardi's enumeration: moral probity (‘addla), knowledge ( ilm) of the 
required qualifications of the candidate, and judgment and wisdom 
(ra'y wa hikma) with which to apply knowledge.“ He does not call 
attention to Mawardi’s omission of influence or power as a qualifica- 
tion, although he does subsequently say: “It is understood from the 
foregoing that the title an al-ball wa ’l-‘agd is meant to apply to those 
who enjoy that title by power and by actuality. These are the leaders 
whom the Community follows in its general affairs, of which the most 
important is the establishment of the Imamate.“ 

After establishing that the all al-ball wa ’l-‘agd are the legitimate 
representatives of the Community, Rida goes on to establish an iden- 
tity between them and the Community as a whole, whether the latter 
is termed jamd‘a or umma. Although in some instances in the hadith 
sources it is clear that jamd a signifies the whole body of Muslims, in 
references to questions of authority the term means those holding 
authority among the Muslims, the ahi al-ball wa 'I-'aqd and those 
whose consensus is accepted as binding" (i.e., the qualified initiators of 
ijmd).* Among these are the “most important rulers and those whom 
the imam consults.“ 

The restriction of the meaning of umma and jamd' a to the leaders of 
the Community is in a sense a play upon words. Fakhr ad-Din ar-Razi 
states that public leadership is a right of the Community (umma), 
since it has the right to depose the caliph for what it considers just 


= Ibid., 25-27/16-17. 
9 Ibid., 28/17. 

N Ibid., 23/14. 

9 Ibid. 
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cause. But, asks Rázi's commentator Taftazàni, if leadership belongs 
to the umma, then who are those who are led? According to Taftazáni, 
by «mma in this context must be understood “the akl al-ball wa 'l-'agd 
who represent the Community by virtue of their positions of rank and 
prominence, their leadership being then exercised over the other indi- 
vidual members of the Community." This, agrees Rashid Rida, is the 
correct interpretation. He adds that in the Prophet's time these leaders 
were “not [those holding the formal titles of] jurists, princes, and 
governors, but those leaders of the Muslims who were consulted" (by 
the Prophet). 

But the proposition that the Community can only exercise author- 
ity over itself through its representatives is really self-evident. To 
deduce from this, furthermore, that authority therefore really belongs 
to the representatives and not to the Community as a whole, is un- 
satisfactory on two counts. First, until the representatives are more 
clearly identified than as those in positions of authority, we still have 
no more than a self-evident proposition, namely, that authority be- 
longs to those in authority, or that authority belongs to those capable 
of exercising it, which is another way of saying that might makes 
right. Second, the affirmation that these persons are the representa- 
tives of the Community offers no indication of the quality of the rela- 
tionship between the two parties. Does the Community enjoy the 
power of control over the representatives or of selecting them or of 
exercising discretion as to whether to follow them? Apparently not; 
the representatives seemingly enjoy their status by virtue of what is 
assumed to be an undeniable and absolute capacity. They are repre- 
sentatives but not delegates.“ Their authority, then, appears to be in 
the nature of an oligarchy rather than a kind of publicly exercised 
sovereignty. But in this case, it is all the more essential to define them 
specifically, or to indicate the means by which they are to be identi- 
fied. 

It should be noted that the question is one of the application of 
constitutional principles and not of their origin or sanction. It is in this 
sense that “sovereignty” or “right of leadership" (Bagg ar-ri'dsa) can 
be spoken of as belonging to persons rather than to the law itself or to 
God as institutor of the law. In this respect Rashid Ridà renders the 
service of bringing the issues down to the existential level, where they 


1 Ibid., 24-25/15. 
Although on page 156/93 of the Kiilafa he calls them “delegates.” 
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can be understood as rules for behavior rather than theological justif- 
cations. But it is precisely on this level that the need for positive 
definitions and procedures becomes essential. His inconclusive refer- 
ences to the ahl al-kall wa Lad belong in what was described in 
chapter ii as the category of self- sufficient facts“: situations of juridi- 
cal relevance, whose effects are theoretically legally valid or invalid, 
but for which no means of verification are provided.“ For the purposes 
of applying the law such propositions are meaningless, though they 
may be relevant for morality and conscience. In the present example, 
however, Rida’s definition of the Community representatives is not 
even sufficiently precise for his proposition to have moral relevance. 

If he has not told us who the representatives are, however, Rashid 
Rida has still said a great deal. He has proposed an identity of the 
terms ahl al- hall wa 'L-'aqd, ülü-l-amr,? jamd a, umma, all ash-shürd, 
and ahl al- ijmd'. In a single body of men (who remain undefined) are 
associated the powers of election and deposition of the ruler, general 
influence and prestige among the subjects at large, representation of 
the rights of the Community, participation in decisions of state, and 
authoritative determination of the law. Consultation, which is recom- 
mended in Qur'án and hadith but receives little attention in the classi- 
cal juristic writings and was never definitively institutionalized in 
Muslim history, is adopted by Rashid Rida as the hallmark of his 
political theory and confided to a single body in the fields of election, 
constitutional interpretation, administration, and legislation. 

The bare fact that Rashid Ridà characterizes this body as the 
representatives of the Community is not sufficient, however, to justify 
conclusions that he “‘considers the principles of consultation and ijm4* 
as democratic principles of the participation of the people in power, 
and still less that he conceives the Community to be sovereign in the 
sense of Rousseau's General Will.” The most that can be said is that 
whereas the traditional juristic theory saw the caliph as exercising 
God's authority and responsible to the Community only in a manner 


n See above, pp. 31-32. 

2 Khiléfe, 25/15: '*R&zI verified that by ‘those in authority’ [ L- am-] in Verse 
iv:58 of the Qur'ün is meant the ahi al-hall wa 'l-‘agd, who represent the power of the 
Community." 

* Gardet, La Cité musulmane, p. 352. 

* Hazem Zaki Nuseibeh, The Ideas of Arab Nationalism (Ithaca, 1956), p. 126. See 
also A. Sanhoury, Le Califat: son évolution vers une Société des Nations orientale (Paris, 
1926), pp. 94-95, for an attempt to liken the contract of the bay's to contract in the 
theory of John Locke. Sanhoury closely parallels Rida in his entire presentation. 
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incidental to his religious responsibility, Rid& appears to magnify the 
role of the Community (or rather, that of its leading members) to the 
point where it is they who are the vice-gerents of God and the caliph’s 
responsibility to them becomes of primary rather than secondary im- 
portance.” The ahi al-ball wa '-I-"aqd have replaced the caliph as the 
human agency whose function is determined directly by religious 
considerations, and the caliph has become their executive officer. 
Collectively they stand in relation to the Community as a whole in 
approximately the same position as the caliph did in classical theory, 
in the respect that their authority derives from their capacity for the 
function they perform, and not from a delegation.** While they are 
called the representatives of the Community, they, like the caliph as 
traditionally conceived, are trustees rather than agents. The power of 
coercion in society is theirs: “True obedience is due only to God, and 
worldly authority belongs to the body (jamd' a) of the Community. 
The chief (ra is) is only a representative of its unity... 

This partial substitution of the ahi for the caliph is not intended by 
Rida as an innovation but as an expression of the true Sunna of the 
Ráshidün caliphs. There is no intimation of a deliberate contradiction 
or significant alteration in the classical theory, and if under the stimu- 
lus of his apologetic motives his ideas sometimes “appear less as a 
simple working out of Muslim assumptions than as the Muslim re- 
casting of Western assumptions,” this is not his conscious intention, 
and he does not mean to accept the more revolutionary implications of 
such a process. He can still, therefore, refer to the Caliphate in the 
traditional phrase, successorship to the Prophecy.“ Likewise he can 
criticize Kemal Atatürk for declaring that “sovereignty belongs to the 
Nation [umma] represented by the Grand National Assembly, that 
this sovereignty is unlimited, and that no one, whatever his title, be he 
caliph or sultan, can claim to exercise the least influence on this as- 
sembly.” In part his criticism appears to be directed against Ata- 


95 As we shall see, the caliph as the leading mujtahid of the Community is subject to 
the concurrence of the aki, whose combined éjtshdd has the force of jmd. 

The difference remains, of course, that the all are not tied to the population by a 
contract; but the classical idea of the contract was only of secondary importance. 

* Khildfa, 217/129. 

9! Gardet, La Cité musulmane, p. 352. See also Laoust, Essai, pp. 573-574. 

9 K hilafa, 218/130. 

% Ibid., 200/118. Rida is referring to the tract published by the Grand National 
Assembly in 1922 entitled Hilafet ve Hakimsyet-i-milliye; Arabic translation by Abd al- 
Ghani Sani Bey, AL-Khildfa wa Sulfat al-Umma (Cairo, 1924); French translation 
(anonymous) in Revue du Monde Musulman, LIX (1925), 5-81. 
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türk's substitution of the Turkish umma for the Muslim ymma. But it 
also illustrates the shifting connotations of sovereignty in Rida’s 
usage: earlier he himself attributed it in the sense of political leader- 
ship (kaqq ar-ri'dsa) to the umma; here he denies it in the sense of 
authority above the law. 

It is the caliph's function to protect Islam from innovation and 
promote its laws and beliefs, with the aid of the Community given 
through the process of consultation (sk@rd). Rida maintains that 

This duty consists in effect of conserving the religious principles 
that the early Muslims agreed upon, while leaving the Com- 
munity at liberty in individual matters of devotional practice to 
follow their own ijtikad. In political and judicial matters per- 
taining to government, the caliph may give preference to certain 
conclusions of ijtihad over others, after consulting the ‘ulama’ 
among the aki al-ball wa 'l'agd, particularly if he is not himself a 
qualified mujtahid. 
The leading jurists, he continues, have in the past obeyed the caliph in 
matters pertaining to government even when this was opposed to their 
own ijtihdd, so long as this did not contradict explicit texts of the 
Qur'án or Sunna.“ 

This formula serves for Rashid Rida as a principle of limitation of 
power. In an earlier article in the Mandr he gave much the same argu- 
ment, adding that there is no requirement that the ruler's directives 
should conform to the ijtihdd of the jurists, since ijtihdd is only a 
matter of speculative opinion and is not infallible. As long as the 
ruler's directives do not contravene explicit texts, they should nor- 
mally be followed. But, he adds significantly, if the ak? al- al wa 
'L-'agd should meet and pass other decisions opposed to the ruler's 
policy, these are binding on him, “because they are the deputies of the 
umma and it is they who have the right to select the caliph; the Mus- 
lims have no imam except through their bay'a. If he should oppose 
them, the Community must support them against him rather than 
vice versa.’ 

On technical points of legal interpretation, then, the caliph must 
consult the jurists. He is himself the chief mujtakid of the Community,“ 
with his powers limited by the combined and declared opinion of the 


a Khslafa, 24/15. 

a Ibid., 50/29. 

* Ibid. 

* Mandr, XIV, 740-741. 
© See Kheilafa, 133/79. 
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others. On nontechnical questions the whole Community is potentially 
a consultative body.“ But Rashid Rida, like Muhammad ‘Abduh and 
other modernists who have stressed the importance of consultation, 
does not draw a distinction between the obligation to seek advice and 
the obligation to defer to advice; either one, for him, is a limitation of 
power." An absolute ruler, to his mind, is not one who has the final 
power to make all decisions, but one who relies entirely upon his own 
information and judgment in making decisions. 


B. Power, Authority, and Necessity 


Rashid Rida is able to adduce more detailed enumerations from 
traditional literature of the qualities required of the caliph himself 
than of the electors. The aggregate list includes the requirements that 
the prospective caliph be male, Muslim, adult, free, capable of sjtihad, 
of moral character, judicious, courageous, physically sound, and 
Quraishite.** These qualities are given by different writers in different 
combinations; we may note that power and influence are not among 
them. Rida concentrates his attention on the requirement of Quraish- 
ite lineage and suggests that it serves to ensure that the caliph will be a 
person of influence. The requirement, he asserts, was based on the 
consideration that the Quraish, because of their great prestige as the 
leading clan and as relatives of the Prophet, would command the 
respect necessary for effective leadership. At the same time the mem- 
bership in Quraish was sufficiently diverse not to represent a dynastic 
principle properly speaking, nor promotion of family or factional 
interests over those of rivals; the members of Quraish were themselves 
divided into factions, and the real source of corruption was partisan 
favoritism within these factions, such as Umayyads and Häàshimites.“ 

Quraish is to the Arabs what the Arabs are to the Muslims as a 
body, according to Rida: a vital core of leadership.“ It is the require- 


“ Ibid., 55-56/32. 

41 Ibid., 51/30: “The imam is not an absolute ruler as many people suppose. He is 
limited by the prescriptions of the Qur'an and the Sunna, by the example of the 
Ráshidün caliphs, and by consultation.“ 

€ Khilafa, 29-30/18. The writers whose enumerations are cited by Rashid Rid are 
Taftazünt, Qasim b. Qultubugha, and Mawardl. 

*9 Ibid., 3140/1923. 

50 Cf. ibid., 38/22: he carries his championship of Arab leadership to the point of 
declaring that had the Muslim army defeated at Tours in 732 been mostly Arab rather 
than Berber, it would have overrun and Islamized Europe; it failed because the Berbers 
lacked the sincere Islamic spirit of the Arabs. 
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ment of Quraishite lineage, then, that serves as a principle of effective 
power in the Caliphate. 

It may seem somewhat strange that Rashid Rida considers that this 
lineage is still sufficient in the twentieth century to ensure strong 
leadership. As far back as the fourteenth century, Ibn Khaldün had 
declared, rather more strongly than Rida, that the requirement ex- 
isted as a means of ensuring influence, but then went on to imply that 
since Quraishite prestige had by that time dwindled away (that being 
the period of the shadowy Abbasid caliphate of Egypt), the require- 
ment no longer served its purpose and was perhaps therefore inopera- 
tive. Rida’s refusal to accept this reasoning perhaps stems from his 
distrust of Ibn Khaldün's principle of 'agabiyya, or clan partisanship, 
which he considers contrary to Islamic social loyalties.* Since Ibn 
Khaldün associated Quraish leadership with agabiyya, Rida, who did 
not do so, may have been reluctant to follow Ibn Khaldün's conclu- 
sions, though their initial premises do not really seem very different. 
Rida, however, evidently clings to the Quraish requirement out of 
consideration for something somewhat different from agabiyya, 
namely, the moral prestige that is attached to Quraish lineage by 
Arabs even today, rather than any powerful group spirit among mem- 
bers of the Quraishite clan itself. It would therefore be unjust to sup- 
pose that by insisting on Quraish lineage he nullifies his effort to secure 
a principle of effectiveness among the qualities of the caliph. 

In any case, the problem of the ruler's qualities and that of the 
electors’ qualities are different in an important respect. Once the 
proper electors are identified, their choice of a caliph is authoritative 
and recognizable; the electors serve as an agency competent to deter- 
mine whether a given candidate is or is not qualified. Whether the 
elected caliph has the material as well as moral capacity to perform his 
functions depends above all on whether the electors themselves possess 
sufficient influence to make their decision effective. Hence it is the 
qualifications and the process of identification of the electors, rather 
than of the caliph, that is the fundamental problem. Until this is 
solved more adequately than it has been by Rashid Rida, the question 
of the caliph's qualifications remains abstract. In the classical writings, 
the question of the electors' identification remained only vaguely 
answered for a good reason: the theory itself was essentially a rational- 
ization of the accumulated SunnI record and a refutation of Shr'ite 


V Al-Muqaddima, chap. iii, sec. 22; Rosenthal translation, I, 398-399. 
8 Khéldfa, 226-231/134-137. 
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allegations of violations by the Umayyads and Abbasids of Islamic 
standards. Hence the theorists could not afford to restrict their re- 
quirements to such a level as would cast doubt on the legitimacy of 
any practices in the history of the institution. In this position they 
could only offer a formula that would fit any and all of the various 
groups and individuals who had at least nominally been responsible for 
the choice of caliphs, and such a formula was bound to be vague to the 
point of meaninglessness. Certainly it was bound not to include spe- 
cific procedures for the authoritative determination or recognition of 
the capacity of the electors. 

Rida, on the other hand, sets forth his account of the structure of 
the Caliphate with an entirely different purpose and set of assump- 
tions in mind. He seeks to provide the basis on which the “true” 
Caliphate can be restored in the present day. He is not concerned with 
defending the historical record of the various Sunni caliphates after 
the Rüshidün, and in fact challenges the legitimacy of the Umayyads, 
Abbasids, and Ottomans. These considerations should reasonably 
have rendered him free to ignore the obscurities of the classical juristic 
writers and come squarely to grips with the problems they could not 
afford to face. He need not have given much attention at all to the 
classical theory, and instead could have built again from the bare 
foundations of the Sunna of the Ráshidün, and applied this to con- 
temporary needs. Nominally, this is what he claims to be doing, but in 
practice he has not drawn the conclusion that if Umayyad and Ab- 
basid history is irrelevant, then Mawardi, Taftazáni and the rest are 
irrelevant also. Perhaps this is because these classical writers, while 
justifying post-Rüshidün practices, outwardly based their formulas 
in large part on the Ráshidün record. 

One qualification limiting the authority of the Community's repre- 
sentatives over the caliph which Rida has inherited from the tradi- 
tional presentation is the stipulation that the caliph may only be de- 
posed for cause; indeed, he cannot even abdicate.” This is an impor- 
tant limitation. Although Rida does not explicitly say so, it signifies 
that the caliph's function is defined by a source beyond the discretion 
of the Community or the ah}. Therefore he cannot be simply the agent 
of their will. Conversely, we are told elsewhere that “the 'ulamà' are 
agreed on the obligation to revolt against the imam who shows himself 
to be an unbeliever.”™ A distinction is drawn, however, between un- 


9 Ibid., 70/40. 
H Ibid., 43/25. 
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belief (kufr) and individual contraventions of the religious law (ma- 
gi ya): it is only the former that justifies deposition, while in the latter 
case it is enough for the caliph to be advised to mend his ways.“ 

On the other hand, it is recognized that in some cases calling for 
deposition such action is not a practical possibility or at least could 
only be realized with the accompaniment of bloodshed and civil strife. 
Here the doctrine of necessity becomes relevant. 

Rashid Rida distinguishes between the duly constituted Imamate, 
in which deposition can only be for cause, and the Imamate of neces- 
sity. This latter comprises two subcategories: first, when it is not 
feasible to meet all the requirements in regard either to the qualifica- 
tions of the candidate or to the functions of his office and scope of his 
jurisdiction, so that an imperfect solution must be voluntarily ac- 
cepted; and second, when the office or its functions are usurped by 
force. In the former case the usual rules of deposition only for cause 
apply; in the latter, no obedience at all is due, and it is a duty to over- 
throw the ruler at the first opportunity.“ 

The doctrine of necessity in relation to the Caliphate is familiar in 
the medieval treatises. Two passages quoted at length by Rida set 
forth the argument. The first, by Kamal ad-Din b. al-Humàm (d. 
861 H.), is reminiscent both of al-Ghazáli" and, in the last sentence, of 
Ibn Jama a:“ 

If it is impossible that learning and moral probity be present in 
whomever holds the Imamate—if, for example, the office is held 
by a man who is ignorant of the laws or commits grave sins— 
and if to overthrow him unbearable civil strife must be fo- 
mented, then we proclaim that such an Imamate is lawfully con- 
tracted. Thus we would not be in the position of one who de- 
stroys a city to build a palace. Furthermore, we have admitted 
that the decisions of unjust rulers must be executed in the lands 
over which they have gained mastery because of compelling 
necessity. How then could we deny the validity of such an 
Imamate in view of the general harm that would be necessitated 
by its absence? And if another usurper should overthrow the 
first and supplant him, the one overthrown must be considered 
deposed and his successor becomes Imám.** 


9 Ibid., 71/41. 

s Tbid., 60/35, 62/36, 65/38. 

V AL-Iqtisdd fs'l-I'tigdd, p. 107 (quoted above, pp. 47, 48). 

0 Tahrir al-Ahkdm, p. 357 (quoted above, p. 50). 

V Khkildfa, 63/37. The passage is from Ibn al-Humam's Al-Musdyara fi U ad- 
Din, edition of 1316 H. (no page reference given). 
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The second quote is in the same vein. It is taken from Taftazäni as 
follows: 


If there are no candidates among the Quraish worthy of the 
Imamate, or if the election of an imam is rendered impossible by 
the prevalence of error, tyranny, and bewilderment, we can- 
not leave in doubt the legitimacy of accepting the judicial func- 
tions, of executing judgments, of applying the criminal sanctions 
of the Shari'a, and of filling all the functions of authority depen- 
dent on the Imamate. It is the same when the imam of Quraish- 
ite origin is à man who is impious, tyrannical, or ignorant, let 
alone being unfit for ijtikdd. In sum the theory of the Imamate 
rests on what is possible as well as on free choice. In case of help- 
lessness and constraint, when oppressive, faithless, debauched 
men seize power and when despots impose their evil rule, then 
temporal leadership becomes a matter of sheer force, and by 
necessity the religious laws dependent upon the imam must rest 
upon this principle. No account is then to be taken of the lack of 
learning and moral probity and other qualifications, for necessity 
makes permissible what is forbidden. To God we turn in distress 
and in Him we put our hopes that our misfortunes will cease.*? 


These are persuasive and yet dangerous arguments, since they 
engender the risk that evils tolerated as exceptions in the name of 
necessity will through long practice become established principles. 
Ridà recognizes this: 

This means that rule by forceful conquest is like eating the flesh 
of dead animals or of swine in case of necessity. It is imposed by 
force of arms, but it is better than anarchy. What it requires, 
however, is a constant readiness to put an end to it as soon as 
possible. People should not accustom themselves to its perpetua- 
tion, nor should it become like a ball to be tossed back and forth 
by usurpers, as is the case with nations oppressed or content with 
oppression because of their ignorance of their own latent power 
or because of the strength of their overlords. Those, on the other 
hand, who are enlightened by political awareness rise up to over- 
throw their tyrannical governments and rulers. The most recent 
group to do this was the Turkish people; but they only over- 
threw one form of forceful rule by means of another, although 
this may prove better than the first. What they did followed the 
example of proud nations, for the mass of the ‘ulama’ of Turkey, 


© Khilafa, 64-65/37, quoted from Magdsid a[-Tàlibin (Constantinople, 1305 H.), 
p. 277. 
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India, Egypt, and elsewhere had preached the duty to obey the 
Ottoman sultan-caliphs as long as these did not show signs of 
infidelity or apostasy from Islam, regardless of the oppression, 
corruption, economic ruin, and terrorization of the population 
their obedience might entail. This view was advanced by jurists 
devoid of rational insight and ijtihdd. It is the most important 
reason for the widespread belief among them that the authority 
of the Skar Caliphate can dispense with temporal power and a 
life of political independence.*! 


Nor is Rida satisfied with a theory of delegation by a nominal caliph 
of political authority to the actual possessors of de facto power. Such 
delegation is mere deceit, since the caliph in such a case lacks effective 
power of his own to delegate and, when he wishes, to recall. 


If they obstinately persevere in such attitudes, the Muslims 
will never have either an Imamate or an iman. The time has 
come, then, for them to understand that in transforming the 
laws of necessity, as applied to the caliph of usurpation, into a 
firm and permanent principle, they have destroyed the structure 
of the Imamate and done away with the sovereignty of the Com- 
munity known by the term jamá'a.* 


The real issue is the relation between power and authority: which 
logically precedes the other? The classical theory, as we have seen, 
never solved this problem, and tended either to ignore the fact of 
power or, under the guise of necessity, to declare in so many words 
that might made right. Ridà has sought to strike a balance between 
these extremes, but has done so haphazardly and ineffectively because 
of his failure to be specific enough in identifying precise procedures and 
requirements. At times this leads him into sophistry. In discussing the 
question whether those holding de facto power are obliged to defer 
formally to a caliph whose authority is only nominal, he solves the 
problem by declaring that if in fact they did defer to him, then he 
would indeed thereby hold real power and would not be only a nominal 
ruler.“ But this assumes a certain benevolence or renunciation on the 
part of those who voluntarily defer, and does not come to grips with 
the real issue. 

Ridà's own program for restoring the Caliphate rests, curiously, 

n Khilafe, 65/38. 
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squarely on the doctrine of necessity, albeit of the type in which the 
Community voluntarily restricts its effort to what is practical under 
the circumstances. He acknowledges that few persons wish to revive 
the Caliphate along the lines of the classical theory, either because of 
their lack of understanding or because they think it impossible. The 
most, then, that can be hoped for now (i.e., in 1923) is a partial resto- 
ration which might serve as an opening wedge. But the institution he 
proposes is in substance no more than a spiritual directory of the type 
he denounces so scornfully as represented by the post-1922 Ottoman 
Caliphate. The only political function he assigns it is the apparently 
nominal investiture of already existing rulers.“ 

It is Rida’s interpretation of the role of the Umayyads in Islamic 
history and of the concept of agabiyya that epitomizes the weakness of 
his entire theoretical approach to the problem of power and nullifies 
what recognition he does give, in passages already cited, to the impor- 
tance of power for authority. In viewing the contemporary political 
situation he shows a certain pride in the achievements of Muslim 
groups who have secured sufficient power for themselves to stay free of 
European control.*' But in viewing specific events of Islamic history, 
and in particular the advent of the Umayyad dynasty, he sees power 
as the inevitable corrupter of Islamic principles of government rather 
than as their necessary support. 


The great fault of the Umayyads for which they could never be 
pardoned was their perversion of the basic principle of govern- 
ment in Islam, which was that government was elective in 
nature and rested on the consultation of the electors among the 
ahl al-ball wa ’l-‘agd. They abolished this principle and replaced 
it by a material one, according to which might makes right. It 
was they, then, who were the first to destroy Islamic govern- 
ment. Later, many others followed their example.** 


Transposed into milder terms, what this passage says is that the 


85 Ibid., 112/67. 

€ Ibid., 132-134/78-80. See below for a fuller discussion of this in relation to the 
question of a “spiritual” Caliphate. 

* He sees this virtue in the Kemalist revolution in Turkey (ibid., 238/141); for the 
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XXVII, 638). 
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Umayyads, as the strongest party, assumed exclusively for themselves 
the function of the ahi al-ball wa 'l'agd, which hitherto had not de- 
pended on the qualification of power. He continues: 


In sum, we wish to show how disastrous it was to have caused the 
Caliphate to deviate from the path traced for it by the Prophet 
and be made the plaything of clans and of the spirit of domina- 
tion. This misfortune is the source of all others that struck the 
Muslims in their spiritual and temporal interests.“ 


This would seem to suggest that Islam demands that natural human 
ambitions be not merely channeled but actually laid aside in the 
interests of an institution whose functions are temporal but whose 
foundations are purely moral. It is of course an assumption common to 
various religions that men are doomed to the vicissitudes imposed by 
their own nature until they allow this nature to be transcended by 
faith. But it seems peculiarly characteristic of Islam, as interpreted 
both by Rida in the above passage and by the classical juristic theo- 
rists, to make the temporal political structure of society dependent 
upon this millennial assumption. 

That the Umayyad failure to adhere to the Ráshidün practices was 
the failing of human nature, Rashid Rida apparently acknowledges in 
a later chapter of the K hildfa. Islam, he writes, came to put an end to 
man's subjection to the cyclical swing in history of tyranny succeeding 
tyranny, by introducing a doctrine of moderation and consultation, by 
making the ruler responsible to the leaders of the people, and by mak- 
ing all men equal before the law. It was the failure of the post- 
Ráshidün caliphs to follow these principles that caused Islam's tem- 
poral decline. This was due to certain human weaknesses—among 
them, greed, ambition, jealously—stirred up for the most part by 
enemies plotting against Islam"? or by non-Arabs converted to Islam 
for ulterior reasons." 

The principle of force, he continues, was allowed to enter into Islam 


© Tbid., 81/47. 

10 Laoust notes that this idea of a plot against Islam" is familiar in Rida’s writings 
as it had been in those of Ibn Taimiyya centuries before. All weakening influences on 
Islam—secularism, imperialism, etc.—are interpreted by this mentality, remarks 
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‘All Abd ar-R&ziq in Hand-, X XVI, 100, which begins with the words: The enemies 
of Islam who covet its destruction, the elimination of its authority and law, and the 
enslavement of its peoples, continue to wage their unceasing struggle against it. 
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by Mu'üwiya's example. It was then employed by the Abbasids, 
backed by Persian resentment against the Arabs and Manichean 
resentment against Islam, to establish Chosroism; then the rise of 
Turkish military leaders signified the complete collapse of the Caliph- 
ate. As a result of the social evolution following the initial introduction 
of arbitrary government, with the general weakening of the religious 
spirit, it eventually became impossible to reestablish a state based on 
the Rāshidūn principles.” 

This is the closest Rid& comes in his study of the Caliphate to recog- 
nizing that the issue he presents is in effect one between politically and 
socially expressed religious devotion on the one hand and the irascible 
tendencies of human nature on the other. He spoils it somewhat by 
attributing the failure of the former to prevail to an insidious ages-long 
plot, and also by casting Islamic principles in the mold of modern 
liberalism. 

In taking the position he does, he runs into direct conflict with Ibn 
Khaldün on the question of agabiyya. Ibn Khaldün had developed 
this notion into one of the fundamental motivating forces of political 
and sociological organization in his theory of history, to the extent 
where even the divinely revealed religious message could not be propa- 
gated effectively without its support. His classification of types of 
political authority included religious nomocracy as a subdivision of the 
larger category of rule by law (mulk siyási) in which power in the 
community was organized, but was still nevertheless power.” 

Ibn Khaldün used his theory of the inescapable need for the support 
of ‘asabiyya in politics to justify the role of the Umayyad dynasty and 
in particular Mu'áwiya's effort to secure acceptance of his son Y azid as 
his successor. This action, he argues, was justified by Mu'Awiya's need 
to placate his fellow Umayyads in order to avert civil war, and was in 
the best interests of the Community, which depended for its unity and 
strength upon Umayyad solidarity.” 

The Prophet's criticism of agabiyya, furthermore, was directed only 
against its unbalanced use, as an expression of love of conquest or 
overweening pride. When directed to God's service, it is quite com- 
mendable. If it were to disappear altogether, there would be no effec- 
tive force behind the application of the Shari'a. In the case of temporal 


n Ibid., 220-223/131-133. 

73 See above, pp. 29-30. 
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rule, then, the spirit of domination is only condemned when it is im- 
moderate and directed toward oppressive ends.” 

Rida entirely rejects this interpretation and asserts that Ibn 
Khaldün is mistaken in considering ‘asadiyya relevant to prophetic 
missions and to the Caliphate, whose whole social purpose is to sup- 
plant 'a$abiyya by the rule of law. The right of the clan of Quraish to 
the Caliphate is based on their high social prestige, not on their posses- 
sion of the force and violence that underlie 'a$abiyya."* 

These objections indicate, however, that Rida, like Muhammad 
‘Abduh, relies on a definition of ‘asabiyya different from that of Ibn 
Khaldün. Rida’s and ‘Abduh’s definition is restricted to what Ibn 
Khaldün himself condemned: pure force, not including social prestige, 
immoderately used for entirely selfish ends. Rida acknowledges that it 
is the social influence of the Quraish that entitled them to leadership; 
in Ibn Khaldün's terminology this is an aspect of 'agabiyya. On this 
point, then, the two writers are not far apart. But beyond this, when 
Rida denies the virtue of military prowess as a support of early Islamic 
government and takes Ibn Khaldün to task for seeking to justify the 
conduct of Mu'áwiya," it is clear that their conceptions of politics in 
the Caliphate are very different. 

In the light of Rigà's overall doctrine of the Caliphate it is difficult 
to define the extent to which he came to grips in his own mind with the 
problem of power and authority. His remarks on the ahi al-ball wa 
"l-'agd clearly reflect an awareness of the importance of power, while 
leaving the normative and moral aspects of authority obscure. His 
criticism of the idea of a “spiritual” Caliphate, especially the post- 
1922 Ottoman one, seems to indicate the same awareness, which is 
obscured, however, by the wholly spiritual character of the institution 
he himself proposes.“ Finally, his treatment of ‘asabiyya gives the 
impression that he regards the Caliphate in its complete and duly 
established form as the expression of an ideal, transfigured, millennial 
society in which the historic failings of human nature have, by divine 
grace, ceased to exist.“ 


n Mugaddima, chap. iii, sec. 26; Rosenthal, I, 414-417. 

* Khildfa, 226-221/134-135. 

1 Ibid., 227/135. 

78 See below, pp. 183-186. 

% This is reminiscent of similar tendencies infrequently appearing in Muhammad 
‘Abduh’s writings, described above (pp. 139-142) as the cataclysmic-enlightenment 
view of historical evolution. See Risdla, 100/144. 
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C. Spiritual and Temporal Authority 


Whether the caliph's authority is conceived as spiritual or temporal 
is largely a question of levels of meaning. It can be considered spiritual 
in the sense that the theoretical justification for the existence of the 
office is found in the religious-law source of ijmd' and in the presumed 
need to enforce the Shari‘a; application of the divine law is, in fact, the 
essential function of the caliph. On the other hand, if this function is 
looked at in terms of the actions it involves—that is, the use of central- 
ized powers of constraint to enforce a particular legal code, regardless 
of the origin of the code or the moral desirability of its enforcement— 
then it is a temporal function. We can harmonize these two points of 
view by saying that the Caliphate, in theory, served to provide tem- 
poral enforcement of a law much of which dealt with temporal mat- 
ters, but that both the law itself and its application were considered to 
be imbued with religious significance and to have a religious sanction. 

The classical theory, from a modern vantage point, seems vague and 
inconclusive because it took little cognizance of this distinction. Much 
of it is only intelligible on the religious level, although at the same 
time it purported to deal with questions whose importance was on the 
positive or existential level. This explains its failure to deal adequately 
with the problem of power and authority. By relying on the classical 
theory as his raw material, Rashid Rida falls prey to the same weak- 
ness, as we have attempted to show. 

On the question of spiritual and temporal authority, he is again 
often incoherent. This is partly because of the ambiguity of meanings 
in the theory he inherited and partly, perhaps, because of the pressure 
of apologetics under which he wrote, which led him, in his zeal to prove 
the soundness of his own doctrines and errors of others (Turks, West- 
ernizing Arabs, and Europeans), to a tendency to dash off in several 
directions at once. In principle he recognizes that in traditional theory 
the caliphal power is temporal while its ultimate significance is spiri- 
tual—that God possesses sovereignty but man exercises it—and seeks 
at times to stress the temporal aspects and to demolish the notion that 
there can be such a thing as a “spiritual” Caliphate. His own proposals 
for a restored Caliphate, however, do in fact suggest a spiritual institu- 
tion. This is partially explained by his belief that a more temporal 
office could not at the time be realized; yet in some of his theoretical 
passages he implies that the nature of the authority of even the true 
Caliphate is spiritual rather than temporal. 
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First, as for his emphasis on temporal authority, we have seen that 
he wrote at length of the political sovereignty of the representatives of 
the Community, the ahi al- hall wa 'l-‘agd, and the function of the 
caliph, as their nominee, to direct the common affairs of the Commu- 
nity and serve as the chief interpreter of the law. This law, Rida indi- 
cates in his chapter on Islamic Legislation and the Caliphate,” is in 
some respects temporal in content but spiritual in significance, and in 
still other respects devoid of religious importance and hence open to 
the discretion of the ruler to modify and adapt as he will, according to 
the best interests of his subjects. This last category includes the whole 
realm of political, administrative, financial, judicial, and military 
organization. Man-made legislation in this field is called by Rida 
ishtira’ © 

Furthermore, in applying the Sharf'a even in its more spiritual 
aspects, the strict rule is that conduct must be judged only in its ex- 
ternal form, without presumptions as to the spiritual worth of the 
inner motivations of the parties. The caliph in Islam is only the chief 
of a [constitutionally] limited government.“ 1 His political powers, 
then, are not themselves spiritual. 

In his apologetic work Shubuhdt an-Nasdrd wa Hujaj al-Isläm® Rida 
elaborates on this theme. Defining the content of the revealed Law is 
the task of the jurists in consultation with one another; enforcement of 
the Law is assigned to the caliph. 


The function of this leader [the caliph] is to protect the Faith 
and its adherents and to enforce the ordinances of the Shari'a. 
He is not empowered over the people in religious matters nor has 
he independent authority to determine the sr d ordinances for 
them. His task is only to maintain order and enforce the laws. 
Thus his power is civil and subject to consultation, not absolute 
or exclusive. But Islam has required him to act in accordance 
with the revealed Law and has forbidden him to legislate in his 
own right. It requires obedience to him so long as this entails 
right conduct, just as it requires the Community to remove him 
from power if he obliges them to do what is unlawful. In this 
sense it is true that the civil power in Islam is dependent on 
religion and that thus it is a religious power. But it is false to 


* Khilafa, 154/92. (See also below, p. 189.) 

8 Ibid., 209/123. 

* Cairo, 1322 H., reprinted from a series of articles appearing in Volumes IV and V 
of Al-Manar. 
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liken this to religious power found in other religions than Islam 
or to suppose that the leader in Islam combines two powers, one 
over spirits and minds and the other over bodies and actions.* 


Nothing is more absurd, he concludes, than for Christians to advise 
Muslims that the path to their worldly salvation lies in withdrawing 
their political authorities from the constraint of the revealed Law and 
substituting legislation based on their own desires.* 

Two chapters quoted in the Khildfa from Muhammad ‘Abduh’s 
AL-Islam wa 'n-Nagrdniyya ma‘ al- Ilm wa 'l-Madaniyya (whose gen- 
eral arguments are reproduced in substance in the Shubuhdt) argue 
much the same point: that Islam's mission has been, in part, to abolish 
the religious powers of clerical authorities, so that “there is no such 
thing in Islam as what some call spiritual authority." Unlike the Pope, 
who enjoys special infallibility in interpreting revelation and is not 
responsible to the body of believers, “the caliph is from all points of 
view a temporal ruler.” It is the papal heritage that has led Christians 
to suppose that Islam similarly granted absolute powers in spiritual as 
well as temporal affairs to the ruler.** 

The then recently established Ottoman spiritual“ Caliphate was 
contemptuously rejected by Rida as having nothing to do with the 
true institution.“ In any case, he added, few persons took this new 
Turkish office seriously, except perhaps as a move to ward off British 
designs to secure the title for one of their own protégés." He also 
blamed non-Arab Muslims for having over-glorified the office of the 
Caliphate in Abbasid and Ottoman times, with the result that now, by 
continuing the mere title of caliph, the Turks were able to convince 
some persons that the institution still remained in spiritual form. 

Rida first directed such allegations, in fact, against the Ottoman 
Caliphate even before the Young Turk revolution of 1908-1909. A 
passage in his Shubuhdt, originally written about 1901, seeking to deny 
the existence of sacerdotal powers in Islam, declares that the title 


€ Shubuhdt, p. 78. 

. Ibid., p. 79. 

85 K hilafa, 210-215/124-127, reprinted from Al-Islém wa 'n-Nasrániyya, pp. 61-67. 
See the discussion of the same passage above, pp. 148-150. 

* K hilafa, 94/55. 

m Ibid., 113/67. This is a reference to the Sharif Husain of the Hijaz, whom Rida 
attacked bitterly (ibid., 123-127/73-76). It was not until March, 1924, however, that 
Husain was proclaimed A mir al-Mwu'minin by a small body of followers. 

95 Ibid., 209/123. 
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“Shaikh al-Islam” (applied to the chief msufté in Constantinople) is 
. . . an invention of kings and amirs who were themselves far re- 
moved from any appearance of religiosity and so sought to benefit 
from whomever had that appearance, out of consideration of the 
effect this would have on the spirits of the unquestioning masses. 

These arguments contribute to his position not only that spiritual 
power does not exist but also, conversely, that the political or temporal 
role of Islam is essential. In a letter he addressed in 1919 to Lloyd 
George, he wrote: “The Muslims consider that their religion truly 
exists only when a strong and independent Muslim state is established 
that can put the laws of Islam into application free from all foreign 
opposition and domination.“ 

His insistence on Islam’s temporal and political message comes to a 
head in his attacks on All Abd ar-Ráziq, the Azhar graduate whose 
revolutionary treatise ALI Slam wa Usal al- Hum denied on the one 
hand that Islam was intended by the Prophet to apply to politics, and 
on the other that the Rashidiin caliphs were more than purely tem- 
poral rulers whose authority had no Islamic sanction. Rashid Rida 
sums up what he considers objectionable in ‘Abd ar-Ráziq's assertions 
as follows: 


That Islam has no caliph nor imam nor government nor political 
or judicial legislation; that it is a purely spiritual religion like 
Christianity as understood by the Protestant sect; that all that 
the Muslims have believed from the time of Abü Bakr to the 
present day regarding the Imamate and Caliphate is void in 
word and misguided in deed and is corruption on the earth, in its 
attribution of religiously and divinely sanctioned power to the 
caliph; that a group of Muslims misled secular rulers into im- 
posing their power on them, and that Abü Bakr was only a 
king of the Arabs who wanted to achieve their unity; that 
. . . all those who rebelled against him in refusing to pay the 
zakdk were not apostates from Islam, and that the war against 
them was not religious but political, in defense of the Arab state 
and its unity; that Islam itself does not oblige the Arabs or any 
other Muslims to have a state or unity; rather, every party of 
Muslims, Arabs or non-Arabs, may establish for themselves a 


9 Shubuhat, 77. 

0 K hildfa, 194/114. 

n Cairo, 1925; French translation by Léon Bercher, *L'Islam et les bases du pouvoir," 
Revue des Etudes Islamiques, 1933, pp. 353—390, and 1934, pp. 163-222. 
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government to their liking, and the religion of Islam does not 
limit them in this in any way. 

These views were anathema to Rida because they presented the 
Caliphate as a wholly temporal, in fact secular, institution, and par- 
ticularly because they seemed to impugn the special sanctity of the 
Ráshidün caliphs, beginning with Aba Bakr himself. ‘Abd ar-Ráziq's 
party claimed that his ideas were faithful to the teachings of Mubam- 
mad 'Abduh and that the great reformer, had he lived, would have 
defended the book against the attacks of Rida and the Azhar shaikhs. 
Louis Massignon expresses what would seem to be fully justified 
skepticism in this regard, principally on the grounds that ‘Abduh’s 
denunciation of allegations of spiritual powers in Islam was limited to a 
denial of the existence of a theocratic clerical class, and that 'Abduh 
could scarcely have accepted ‘Abd ar-Ráziq's assertion that the ad- 
ministration of justice is an entirely secular function.“ 

In reality Rashid Rid& and ‘Ali Abd ar-Ráziq were in partial agree- 
ment on a number of points. In arguing that the political organization 
and activities of the caliph and his appointees were devoid of spiritual 
powers and were therefore “civil” or “temporal”; that in matters of 
political, military, judicial, and administrative organization the caliph 
was free to “legislate” according to his own judgment; that the Com- 
munity held supreme political authority through its representatives— 
in these assertions, Rida seemingly championed a secular character- 
ization of authority. But these views had only to do with the exercise 
of authority, whose ultimate origin and sanction in Ridjü's mind re- 

* Mondr, XXVI, 101-102. The condemnation of All ‘Abd ar-Raziq is continued in 
Manér, XX VI, 230-232, and X XVII, 715-717. The text of the judgment of the Council 
of Leading ‘Ulam&’ of the Azhar” condemning the book and stripping ‘Abd ar-RAziq 
of his diploma appears in Hand-, X XVI, 363-382; other documents relating to the 
affair, culminating in 'Abd ar-Rüziq's removal from his judicial post, are published in 
the same volume, pp. 212-217 and 383-393. A lengthy refutation of ‘Abd ar-Ráziq's 
main ideas was published by Shaikh Muhammad Bakhft under the title Hagigat al- 
Islam wa Usal al-Hukm (Cairo, 1926), and another by Shaikh Muhammad al-Khidr 
Husain, Nags Kitab al-Islam wa Usa) al-Hukm (Cairo, 1925). Both ‘Abd ar-R&ziq’s 
and Bakhit’s books are summarized in A. H. Hourani, Arabic Thought, pp. 183-190; see 
also Adams, Islam and Modernism, pp. 259-268; H. Lammens, “La Crise intérieure de 
l'Islam," Les Études, CLXXXVI (1926), 129-146; M. Fakhry, “The Theocratic Idea of 
the Islamic State in Recent Controversies,” International Affairs, XXX (1954), 450- 
462. 

* Revue du Monde Musulman, LIX, 313. The appeal by ‘Abd ar-Rüziq's party to 
*Abduh's name in support of their views appeared in the Cairo weekly As-Siydsa, July 
6, 1925. 


RIDA: A REVIVED DOCTRINE OF THE CALIPHATE 181 


mained in the Divine Law, so that with due consistency he could 
castigate the Turkish Grand National Assembly for proclaiming the 
doctrine of full “national sovereignty.“ ‘Abd ar-Raziq meanwhile 
denied the religious origin as well as function of political authority. 

Another publication that symbolized for Rida the secularist error 
into which an increasing number of Muslims were falling has already 
been mentioned. This is the tract The Caliphate and National Sover- 
eignty" (Hilafet ve Hakimiyei- i- Milliye) published in 1922 by the 
Turkish Grand National Assembly in justification of the replacement 
of the Ottoman Sultanate by a “spiritual’’ Caliphate.™ Briefly summa- 
rized, this work offers the following argument: 


The Prophet’s neglect of discussion of his political succession 
shows its secondary importance. The Caliphate is therefore a 
matter for the Muslims to organize for themselves. Only clear 
texts of Qur'ün and hadith are properly speaking religious law; 
all else is only the law of ijtikad, on which there is little con- 
sensus. In these the government is free to choose what is tem- 
porally most expeditious. The caliph's authority resembles that 
of the president of a republic, resting on a general delegation of 
authority.* 

Unless the caliph is instituted by the free choice of the nation, 
his office is entirely fictitious. Arbitrary rule has no place in 
Islam. But when the required qualifications are not present in 
any candidate, it is valid to choose a lesser personage by a 
process of free election.“ 

The community alone can confer authority. The contract of 
the Caliphate is essentially one of agency, which consists, in the 
words of the Mecelle, of one person empowering some other 
person to perform some act for him.“ As the nation's manda- 
tory, the caliph is always subject to recall for the abuse of power. 
A waldya cannot by law be exercised without the subject's con- 
sent, except in cases of minors; only in the latter case is it freely 
exercised by virtue of inherent capacity alone; otherwise it is by 
delegation from the subject.“ 


* K hilafa, 233/138. 

** The Arabic translation by ‘Abd al-Ghan San! Bey did not appear until 1924, after 
the publication of Ridá's Khilafa. 

* Revue du Monde Musulman, LIX, 5-16. 

n Ibid., 17-26. 

e See C. A. Hooper, The Civil Law of Palestine and Trans-Jordan (Jerusalem, 1933), 
I, 375 (Mecelle, Art. 1449). 

** Revue du Monde Musulman, LIX, 28-42. It is this interpretation of the waldya 
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The obligation to establish an Imamate is no more than the 
obligation to have a competent ruler. He need not have full 
powers if governmental functions are adequately performed by 
others. No one since the Rashidiin has been ideally qualified; 
therefore, a fortiori, the imam’s powers should be limited. These 
limitations are left to peoples of each historical age to work out 
for themselves.! One form is to require the caliph to delegate 
his authority to other bodies: this is what the new Ottoman 
caliph has done. Properly speaking, the question of the Caliphate 
is not a religious one but is only a matter of avoiding anarchy. 
The means for this should vary with the times.!? 


It is interesting to compare these principles with those of Rashid 
Rida. What the Turkish argument supports, of course, is not a spiri- 
tual Caliphate in the sense of an office having the function of supervis- 
ing or directing the religious beliefs and practices of the subjects. It 
maintains, on the contrary, that the Caliphate is a wholly temporal 
office, to an extent greater than that envisaged by Rida. On the other 
hand, by arguing that the temporal power of the caliph himself can 
legitimately be reduced to nought, it leaves the institution, if any- 
thing, an aura of tradition and ceremony which might represent to the 
minds of some Muslims a spiritual function—though assuredly not a 
spiritual power. 

The fact is that Rashid Rida himself argues the case for national 
sovereignty over the caliph in a strikingly similar manner. For him, as 
for the authors of the Turkish pamphlet, the caliph's waldya or title to 
authority rests on a contractual delegation from the representatives of 
the Community, and is thereby strictly limited; it is for this reason 
described in both works as temporal authority, and the caliph is com- 
pared by both to the chief of a limited or constitutional government. 
Both seek by this means to withdraw the theory of the Caliphate from 
the realm of theology and secure it on the plane of positive human 
relationships. By contrast, the earlier jurists, while they did not accept 
the popular term khalifat Allah in the sense of “successor to God,” in 
substance viewed the caliph as the deputy or agent of God on Earth. 
The waldya for the earlier jurists, as the second chapter of this book 


as applied to the caliph that represents the primary departure of this presentation—and 
that of Rashid Ridi—from the classical theory, in which the caliph's waldye had been 
more comparable to that over a minor resting on inherent, rather than contracted, 
capacity. 

100 Ibid., 45-53. 

10 Ibid., 59-70. 
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attempts to show, rested in the office of the Caliphate not by virtue of 
delegation from the Community but by virtue of the inherent incapac- 
ity of the Community to govern itself and the capacity of the ruler, by 
virtue of his particular qualifications, to do so. This is therefore to be 
compared to a waldya over a minor, as in the example—often used by 
the jurists—of a guardian’s authority over a marriageable girl. The 
contract of the bay'a in these circumstances was a matter of recogni- 
tion by both parties of their inherent relationship; both Rashid Rida 
and the anonymous spokesman of the Grand National Assembly made 
it an instrument of delegation of authority. 

Turning now to Ridà's own proposals for a revived Caliphate, we 
find these concerned principally with no more than the elements of a 
spiritual and cultural directory, with political authority nominally 
delegated (in the manner so distasteful to him in other passages)' to 
its de facto holders. 

Ridà would first establish a seminary for the training of qualified 
jurists and potential caliphs, whose function as a body would be the 
exercise of ijtihdd or interpretive endeavor, under the leadership of the 
caliph, whose most important quality would be that of chief muj- 
tahid.! A system of election of the caliph by the al al-ball wa 'l-'agd 
would then be established. % Finally, a bureaucracy of the following 
offices, each in the form of a consultative council, would be instituted: 


a. General consultation; 
b. Fatwds (legal opinions) and religious publications; 
c. Investiture of deputies, heads of Muslim states, governors, 
gadis, and muftis; 
General surveillance of the government; 
. Propaganda and missionary work; 
Sermons, preaching, spiritual guidance, bísba; 
Collection of the sakdh; 
. Supervision of the pilgrimage and service of the two Holy 
Cities; 
i. Correspondence.!** 
There is no indication that the functions of (c) and (d) would be 
more than ceremonial, although apparently Rida hoped that this 
system would germinate into a full-fledged government and the politi- 


we T^ A 
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cal realization of pan-Islam. For the time being, pan-Islam is admit- 
tedly only a spiritual and cultural ideal, and it is recognized that the 
opposition from the colonial powers will be especially stiff to the extent 
that the movement is frankly political. Conversely, opposition will be 
much attenuated if these motives are purely religious and tend toward 
no other goal than to reestablish the Law of Islam as God promulgated 
it.”108 Rid& maintains that 


If our program were instituted in even a small area, the whole 
Muslim world would not fail, out of religious discipline, to accept 
the legitimacy of this new caliph; none of the Muslim govern- 
ments would find themselves authorized to criticize it and none 
of the Muslims subject to foreign rule would be able to renounce 
it. Every Islamic people would then seek attachment to it, so 
that those who were unable to follow the government of the 
true imam because of the constraint of a foreign power would 
strive at least to follow the main body of Muslims and their 
imam in fulfillment of God's command, in matters over which 
their own government exercised no control having to do with 
the organization of religious education and instruction and laws 
of personal status. Indeed, every government exercising control 
over Muslim subjects would find itself compelled to conciliate 
them to an extent commensurate with their unity and public 
opinion in permitting them to follow the religious guidance of 
their caliph, as the Catholics do with the Pope.” 


This curious reference is the Papacy is one of several in the Khilafa 
which suggest the attraction exerted by that institution on Rida. 
While denying that the spiritual powers of the Pope were duplicated in 
the office of caliph, evidently he is impressed by the success of the 
Roman Catholic Church in maintaining cohesion and organization 
among its worshippers and leadership over them, as well perhaps as 
providing a systematic means of progressive interpretation of dogma. 
“Have the Muslims never taken note of the action of the Papacy,” he 


19 7bid., 200/118. Is Islamic law then purely spiritual? Laoust, in a note to his trans- 
lation, notes the contradiction between Rashid Rida’s political pan-Islamism and his 
confessional] internationalism” (p. 271, note 56). 

107 K hilafa, 174-175/103. It is interesting to note once again the assumption, common 
among medieval Muslim writers as well as with Rida, that moral truth where it exists 
will be assured of recognition and in turn will be observed. Just as sound moral qualities 
in the ruler were traditionally considered a guarantee of good government, so now we 
find that if the Caliphate is properly reestablished, Muslims everywhere can be counted 
on to adhere to it. 
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asks, “which succeeded in organizing its religious power socially and 
financially? We have copied the foreigner in his faults, but we have not 
imitated him when it would be to our advantage.“ 10 

Again, he argues that the failure of the Muslim ‘ulam&’ to present 
an effective exposition of Islam with which to stem the drift among 
Muslims toward Western secularism—let alone their failure to win 
new converts to Islam in the West—is due to the fact that the “Mus- 
lims do not have a leader and an organized body to undertake such a 
task with the necessary organization and funds in the manner that it is 
done by the leader of the Catholics, the Pope, and the patriarchs and 
bishops and missionary societies in Christian lands.“ 100 

These references to the Papacy carry no enthusiasm for the idea of 
infallible proclamation of dogma nor for powers of spiritual inter- 
cession. Still, they represent a desire on Ridà's part to organize a form 
of spiritual leadership and authoritative—as distinguished from in- 
fallible—interpretation of questions of religious law if not of theology. 
He is proposing in effect to organize into a definitive institution what 
has never been organized in Sunni Islam before, under the auspices of 
the Caliphate, which had never since the Mu'tazilite inquisition in the 
third century of Islam exerted direct influence over the body of 
'ulamá*. 

While the emphasis on religious supervision in Rid&’s program for 
the Caliphate is partially to be explained by considerations of neces- 
sity, it must be acknowledged that at the same time the functions he 
proposes have the character of positive spiritual authority in their own 
right. His proposal is for more than simply a ready framework for 
temporal powers which he hopes will accrue to the caliph in course of 
time: it is also for a spiritual directory which would exert its interpre- 
tive religious authority without waiting for the fulfillment of its politi- 
cal mission. u 


18 Thid., 82/47. 

10° Jhd., 109/65. It is speculative but not implausible to imagine that Rida’s plan for 
a training college for future msujiahids and caliphs was inspired in part by the example 
of Christian clerical education in the theological seminaries. Could he even have been 
the victim of & misunderstanding of the meaning of the College of Cardinals? 

no Nonetheless he is unwilling to confide such powers to a Muslim government that 
is not properly constituted or motivated, whatever its temporal power. In an article in 
1913 he cited a maxim of Ghazili: Either be a Jew in practice or do not play with the 
Torah,” drawing from this the moral that the Ottoman Empire must either “found an 
Islamic government free of imitations of the West and its laws... and give the 
Caliphate its rightful place in reviving the call to Islam, applying the legal sanctions 
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Thus, Ridà's view of the relation of spiritual to temporal authority 
presents the same ambiguity as does his treatment of the relation 
between power and authority, with the difference that in developing 
his considerations of the spiritual significance of authority in Islam, he 
proceeds a step beyond the classical writers, who were content to leave 
the spiritual aspects of authority indeterminate, unorganized, and 
therefore less extensive. Spiritual authority to Rashid Rida, despite his 
initial denial of its existence in Islam, is not only a matter of the origin 
and sanction of temporal authority; in the institution he proposes, itis 
a positive function as well. 


and maintaining religious freedom," or turn over all supervision of religious affairs 
except those clearly of an official character to private religious societies, individuals, 
and religious endowments, extending them the necessary financial aid and protection 
(Aan, XVII, 77). 
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MUHAMMAD RASHID RIDA: 
LEGAL DOCTRINES 


Rashid Rida’s theories of jurisprudence generally follow logically from 
Muhammad ‘Abduh’s concept of the identity of natural law with the 
Shari'a. He adopted this concept as his own and built upon it a liberal 
method of legal reasoning, in which the guiding principle was maslaba. 

But as in the case of his constitutional ideas, his legal ideas tended 
to remain on the theoretical level. He appeared to distrust efforts to 
apply them to particular situations when this led to results resembling 
those arrived at through secular means in the Western manner. This 
was particularly the case when he sensed, after World War I, that it 
was no longer the tradition-bound ‘ulama’ but the rising class of 
Westernizing Muslim intelligentsia who represented the strongest 
challenge to his views. Consequently, while his legal theory was more 
or less progressive (albeit ambiguously so), when it came to drawing 
concrete conclusions he was sometimes recalcitrant. In this, as in his 
constitutional theory, he showed himself to be an ideologist bound by 
traditional idealism rather than a practical reformer. 


A. The Maglaba as a Legal Source 


Rida’s chief purpose in his writings on legal questions was to show 
that the Shari'a was intended and suited to be a comprehensive legal 
structure for Islamic society, rather than either a purely millennial 
set of ideals or a system whose operation is restricted to matters of 
personal status. Indeed, to him piecemeal application of the Sharl'a 
ordinances is even harmful in some cases: by neglecting one part of the 
Law it is impossible to apply the rest properly, since profound changes 
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in social custom and attitude will result and consequently the whole 
structure of social institutions will be altered. 

He takes sharp exception, therefore, to those Muslims who argue 
that the principle of legislation by the Community or nation is of 
Western invention and suppose that the Shari'a is limited to a few 
inadequate prescriptions from the Qur'án and Sunna, the elaboration 
of which was cut short with the closing of the gate of ijtikdd. These 
persons assert that this is the reason for Muslim backwardness and 
that the only remedy is to adopt Western secular codes. To this Rida 
replies: 


This is the opinion of those who are ignorant of the funda- 
mental principles of the Islamic Shari'a and the basis of legisla- 
tion in it. They do not distinguish between the [traditional] 
juristic usage and the modern usage of the word “legislation” 
[tashri'], so that the difference in usage hides the truth from 
them. That is because the terms din and shar‘ can be used as 
synonyms, although they are respectively general and par- 
ticular terms. For they [i.e., the ignorant ones] often restrict 
shar' to mean judicial or practical rules to the exclusion of the 
fundamentals of doctrine, authority, and ethics, which are 
principles of religion and are related to the welfare of both this 
world and the next. Thus they divide jurisprudence into 
two parts, *ibdddi and mu‘dmaldt {ritual devotions and social 
transactions], and the jurists themselves distinguish between 
religious faith and the execution of justice, saying, This is 
permissible from the legal but not from the religious point of 
view." But practical rules are called “religion” in consideration 
of the fact that God is served by their observance and they are 
followed in submission to His commands and prohibitions. It is 
in this sense that the term “lawgiver’’ [shári'] is applied to God; 
it is applied to the Prophet only in the sense that he is the trans- 
mitter and elucidator of the la. 

The real truth is that all this {i.e., both religious faith and the 
execution of justice] is of particular religious significance, having 
been legislated to enable man to come close to God in the case 
of the ibáddt, and to enable him to avoid evil and disapproved 
actions and observe the truth in the case of the mu dmaldt, and 
both together being a means of purifying the soul and of prepar- 
ing it for the life to come. Among the mu'dmalát there are those 
acts which have a religious importance, such as respect for the 


1 Al-Khilafa au al-Imdma 'l-'Usma (Cairo, 1923), 168/100. 
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person, honor, and property of others, giving them sincere ad- 
vice, and abstention from sin, oppression, aggression, deceit, 
treachery, and predatory consumption of other persons’ 
property. 

As regards other things than these, such as formulation of 
policy, the organization of judicial administration, conduct of 
government, tax-collecting, and the rules of warfare, all of 
which do not involve piety and closeness to God in their various 
applications beyond good intentions—in all of these the Prophet 
was a legislator [mushtari'] for his own time by his own ijtshdd, 
being commanded by God to consult the Community in these 
matters, particularly those in authority who are the repositories 
of its confidence in its general interests and who represent its 
will, from among the 'ulamà', chiefs, and leaders. 


The true distinction between religious and nonreligious law, then, is 
not between the ‘sbddét and the mu'ámaldt, but between ‘ibdddt plus 
those parts of the mu dmaldt having a moral significance on the one 
hand, and on the other hand those parts of the mu dmaldt that are 
purely questions of administrative organization or practical conveni- 
ence and therefore have no inherent moral importance. The function of 
the religious law in Islam, properly understood, is to regulate all 
human actions having any connection with religious morality. 

But the distinction between ibdddt and mu dmaldt is nevertheless 
valid in another way, and it is here that we find the basis of the Com- 
munity's power of legislation. This other distinction is explained in a 
series of articles that Rashid Rida published in early numbers of Al- 
Manár entitled “Debates Between the Reformer and the Slavish 
Imitator” (Muhkdwardt al-Muslik wa 'I-Muqailid). The young reformer 
(who, of course, speaks for Rashid Rida) takes the view that the fixed 
shart principles in the mu‘dmaldt are of only a general character, 
allowing for considerable adaptation by successive generations of 
Muslims in the light of the demands of their worldly welfare, while it is 
only the ibdöbdt, governing matters of ritual and worship, that do not 
admit of interpretive change. 

The principles of the Islamic religion are true belief, formation 
of good character, self-cultivation, and worship of God in the 
prescribed manner, as well as the general fundamentals of the 
mu'ámaldt such as protection of life, honor, and property. All 
these principles were laid down in the Prophet's lifetime. 


3 Ibid., 153-154/91-92. 
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. . . Creed and ritual were completed in detail so as to permit 
neither additions nor subtractions, and whoever adds to them 
or subtracts from them is changing Islam and bringing forth a 
new religion. As for the rules of the mu'dmaldt, beyond decreeing 
the elements of virtue such as the necessity for justice in laws 
and equality in rights and forbidding rebelliousness, aggression, 
deceit, and treachery, and establishing penalties for certain 
crimes, and beyond imposing the principle of consultation, the 
Lawgiver delegated the affair in its detailed applications to the 
leading 'ulamá' and rulers, who according to law must possess 
knowledge and moral probity, to decide by consulting one an- 
other what is most beneficial for the Community according to 
the circumstances of the times. The Companions understood this 
without need for a textual revelation from the Prophet, as is 
known from the hadith concerning the mission of Mu'àdh b. 
Jabal to Yemen. . . . Indeed it is related that the Companions, 
if they saw benefit in anything, used to judge in favor or it, even 
if this opposed the usual custom followed, for they saw that the 
correct principle was to adopt whatever course was beneficial 
rather than to cling to the details and subsidiary rules of 
laws. 


The Hanafi principle of istiksdn, continues Rashid Rida’s re- 
former," is essentially an application of this spirit. Istiksdn means 
that ruling in which a benefit to the Community is confirmed;“ it is 
not really a “hidden giyds,” as is sometimes alleged; the latter explana- 
tion was only invented to escape the hadith partisans’ allegation that 
istiksdn raised personal opinion to the status of an independent source 
of law.* 

The dividing line between the area in which faithfulness to the 
specific content of revelation is enjoined, and the area in which con- 
sideration of circumstantial utility becomes the guiding rule, emerges 
less clearly in one of Rida’s later writings. This is a little book entitled 
Yusr al-Islam wa Usül at-Tashri' al--Amm (“The Accommodating 
Spirit of Islam and the Sources of General Jurisprudence"), contain- 
ing a lengthy review of the principle of giyds followed by a discussion 
of maslaba. In the preface Rida explains, in his usual fashion, that he 
favors a middle path between those rigid conservatives whose legal 


3 Mandr, IV, 209-210. 

* Ibid., 211 and 860. : 

* Cairo, 1928. The book amplifies his commentary on Q. v:101 in ‘Abduh and Rida, 
Tafsir al-Qur'án al-Hakim (Cairo, 1346-1354 H.), Vol. V. 


MUHAMMAD RASHID RIDA: LEGAL DOCTRINES 191 


interpretations are all tied to one traditional sect or another, and those 
secularists who at most use Islamic “symbols” but are ready in prac- 
tice to disregard Islam entirely and to borrow legal codes from Europe 
or evolve new ones on the basis of local convenience. 


The moderate advocates of Islamic reform are those who affirm 
that it is possible to resuscitate Islam and renew its true guid- 
ance by following the Qur'án and the true Sunna and the 
guidance of the Virtuous Forefathers [as-salaf as-sdlik], and by 
seeking the help of the learning of the Imams [i.e., the great 
scholars of the past], without cleaving to particular sectarian 
books and teachings around which the first group has solidified. 
They also affirm that it is possible to combine this with the 
noblest forms of civilization and organization which the second 
groups calls for. Indeed, they believe that religion and the most 
modern techniques of civilization and power, on both of which 
they advocate primary reliance, are two friends in agreement, 
not in conflict, and that each adds to the power and nobility of 
the other. 


Most of the section of the book dealing with giyds consists of ex- 
tended quotations from the medieval Hanbali scholars Ibn Hazm 
(d. 1064) and Ibn Qayyim al-Jauziyya. The central issue is the relation 
between qiyds and the revealed texts of Qur'án and Sunna. Ibn Hazm, 
a sweeping opponent of qiyds, had argued that whatever actions were 
neither commanded nor prohibited by the revealed sources were 
thereby discretionary, and that to introduce new commands or prohi- 
bitions through giyds would amount to changing the divinely prescribed 
character of discretionary acts.* 

Ibn Qayyim al-Jauziyya, on the other hand, distinguishes between 
the valid and invalid uses of legal reasoning. Some, he says, are defi- 
nitely sound, namely those that stem from the clear implications of 
revealed texts through identification of their ilal. Others are defi- 
nitely false, in that they contradict revealed texts or involve idle 
speculation on theological questions, or treat the Sacred Law as an 
object of riddles and fanciful questions. A third category consists of 
those judgments involving problematical comparisons (ishtibdh): they 
cannot be binding, but may be resorted to by individuals in case of 
need. 

Qiyds, according to Ibn al-Qayyim, is therefore valid to the extent 


© Yusr al-Islam wa Usa) at-Tashrt' al- Amm (Cairo, 1928), pp. 30-37, quoting Ibn 
Hazm's Al-Mukallā bi'l- Athar fi Shark ol-M ujalla bi'l-Igtise (Cairo, 1347-1352 H). 
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that it conforms to revealed texts, and invalid insofar as it is contrived 
(is lila hi). 

Ibn al-Qayyim criticizes both the extreme opponents of giyds and 
its extreme partisans. Both parties, he states, 


. . . Shut themselves off from one of the paths to truth and con- 
sequently were impelled to widen some other path beyond its 
capacity. Thus the opponents of giyds, when they excluded the 
process of seeking similarities and causes and considering 
motives and interests behind the law [hbikam wa magdlik 
which are a part of the justice and equity of God's revelation— 
had to broaden [their reliance on] literal meanings Izakir] and on 
istishdb [continuing to apply a past ruling, on the basis of pre- 
sumption, for lack of acceptable evidence of present inapplica- 
bility], resorting to them beyond the limits of need and stretch- 
ing them farther than they would stretch. By their affirmation 
of textually indicated rulings without consideration for what 
lay behind them, [in effect] they rejected them and resorted to 
istishab.® 

This narrow approach led this group to ignore the clear implications 
that sometimes are present in the texts, and to abuse the method of 
istishab by carrying it beyond the bounds of plausibility, with the 
result that they tended to assume the invalidity of certain actions 
until positive proof was furnished of their validity, which is the reverse 
of the correct presumption.? 

On the other hand, the extreme partisans of qiyás are condemned by 
Ibn al-Qayyim for their disregard of revealed texts and for failing to 
recognize the comprehensive relevance of these sources for all human 
actions. 


They widened the paths of ra’y [personal opinion] and qiyds; 
they advocated the method of giyds ash-shabah [purely external 
analogy], linking rulings to attributes to which it is unknown 
whether the Lawgiver linked them or not, and identified ilal on 
whose account it is unknown whether the Lawgiver issued laws 
or not. . [They also erred] in their belief that many rules of 
the Shari'a were at variance with justice and analogy. ...'? 


? Yusr, pp. 39-44, quoting Ibn al-Qayyim's I am al- Mumaggi in ‘on Rabb al- Alamin 
(Cairo, n.d.). 

* Ibid., p. 45. 

* Ibid., pp. 46-47. 

10 Thid., p. 48. 
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In truth, Ibn al-Qayyim assures us, nothing in the Sharia opposes 
sound giyds, and if it seems to do so, either the particular analogy is 
unsound, or the revealed text in question has been misunderstood. His 
criterion of soundness is that of specific and logical derivation from a 
textual ruling, in the same manner as Qaráfi: 

The valid giyds is one in which the illa to which the original 
[textually revealed] ruling is tied is present in the derivative 
case, without any impediment in the matter to nullify it. A 
qiyds of this kind is in no way opposed by the Shari'a. Similarly, 
the giyds of ‘elimination of what is contrary’ [giyds ghd al- 
füriq), in which there is no discrepancy between the two cases 
that is relevant to the ruling, is also not opposed by anything in 
the Shari'a. Inasmuch as the Shari‘a provides for the restrictive 
application [tkhtisds] of certain rules by a judgment that diverges 
from parallel cases, that category must be restricted by an at- 
tribute compelling its restriction to the ruling and preventing its 
extension to other cases.! 


After quoting all this with evident approval, Rida summons the 
further support of Muhammad b. ‘Ali ash-Shaukáni, who declares: 


The giyds which is acceptable is the one based on an ‘Wa which 
gave rise to the original textual ruling. . . . Furthermore, it is 
not hidden from those of sound mind and understanding that 
the general and particular contents of the Qur'án and Sunna 
make provision for every event that occurs. . . . There is no dis- 
agreement over use of the illa if it has been textually specified. 
Disagreement only arose over the question whether its use 
should be classified as giyds or as acting in accordance with the 
revealed texts. Most [of the jurists] took the former view, while 
the opponents of qiyds took the latter view. Thus the differ- 
ence over this is only verbal. For this reason the matter is of 
little importance, and what has been regarded as of great mo- 
ment in the dispute over this question is really only small.” 


While agreeing with Shaukáni on the textual basis of giyds, Rida 
takes exception to his minimization of the dispute, for the problem, he 
says, is that some opponents of qiyds do not concede the general appli- 
cability of ilal even if textually specified.“ The implication is impor- 


u Ibid., pp. 56-57. 

12 Fbid., pp. 68-69, quoting from Shawkünr's Irshdd al-Fukdül d Tahgig al-Hagq min 
‘Ilm al- Deal. 

u Ibid., p. 69. 
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tant for Rida, for his central purpose is to establish the comprehensive 
relevance of the Qur àn and Sunna to all human problems. If extension 
of their meaning by analogy is denied, not only will rigid conservatism 
be confirmed in its unwillingness to deal with the modern world, but 
secularists will likewise be confirmed in their assertion that Islam as 
such is incapable of doing so. 

What is curious in his book is the seemingly unconscious and rather 
unclear shift in his assumptions when he turns his attention, in the 
concluding pages, from qiyds to istiſldh. We have seen that for QarAfi, 
Ibn Taimiyya, and other medieval jurists istipldk was but a logical 
extension of giyds, whereby a consideration of utility neither explicitly 
enjoined nor excluded by the revealed texts would be assumed to be 
valid as a basis for judgment. Rashid Rida at least nominally adopted 
this rationale, acknowledging in the process that the conclusions of 
istisla were accordingly not legally binding in the manner of a firmly 
grounded giyds, for no individual is entitled to require or forbid others 
to perform an act without divine authorization. Indeed, this is equally 
the case with a giyds whose textual foundation is not entirely precise in 
its meaning." 

On the other hand, in matters of public policy this apparently does 
not prevent the government from enacting whatever ordinances it sees 
fit, provided the government rests on the proper foundations of con- 
sultation (shard) among the ua 'I-amr and provided such ordinances 
do not actually conflict with specifically revealed rights and obliga- 
tions, for “God commanded us to obey those in authority among us 
only in mundane matters and in matters pertaining to mundane 
interests, on condition that this shall not entail disobedience to 
Him.“ 1 

Rida goes so far as to imply that much of the structure of the Shari'a 
traditionally built up through the meticulous process of giyds, with all 
that it entailed not only of deductive reasoning but of semantic study 
of texts of the Qur'ün and hadith, was merely a roundabout way of 
arriving at the same conclusions that could be reached by the equally 
valid (but much simpler) process of istigldk. This suggestion is made in 
a discussion of the Spanish Muslim jurist ash-Shatibi (d. 790 H.), whom 
he characterizes as exceptionally outspoken in his resort to maglaka. 
After citing ten examples given by Shätibi of decisions based on 


X Ibid, pp. 78-79. 
u Ibid., p. 79. 
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maslaba, Rashid Rida notes that many of these decisions can be drawn 
strictly by deduction from the Qur’an or Sunna or from qiyds.!* 

The same holds true, he continues, for most questions of public 
interest falling under the jurisdiction of political rulers. 


It is quite clear that [these questions] . . . all fall under the 
principle set forth by the hadith Id darar wa lā dirdr (‘no injury 
and no counter-injury"].7 . . . From this is taken the principle 
of averting evils and conserving interests, with due considera- 
tion for what is known from textual sources and for what is 
known of the Law’s intent... However, the main body of the 
jurists always declare that all ordinances are derived from the 
previously mentioned principle [i.e., deductive reasoning from 
the revealed texts. 

Most of the ‘ulama’ of the Community avoided explicit refer- 
ence to the principle [of maslaka] because of their fear—as 
Qar&fi says—that tyrannical leaders would take it as an excuse 
for following their own desires and imposing their absolute 
power on the property and persons of the population. The 
‘ulama’ therefore thought to guard against this by tracing all 
laws back to revealed sources, even when this necessitated re- 
course to [so-called] hidden analogies. They converted the notion 
of magdlik mursala into one of the most technical forms of the 
‘illa in qiyds, so that it was not subject to the interpretation of 
princes and governors. This fear was justified at the time, but 
the Community did not thereby guard itself sufficiently against 
the desires of its rulers, for every tyrant could always find cor- 
rupt 'ulamá' to prepare the way for him to follow his own inclina- 
tions to some extent.!* 


The solution to the problem, he concludes, is to reform the political 
structure so that decisions of public law and policy rest in the hands of 
qualified persons the akl al- hall wa 'l-'agd, or ul 'l-amr—acting in 
consultation with one another, with the ruler responsible to them.“ 
This is preferable to “denying the principle of magdlik or narrowly 
restricting the derivation of legal ordinances from it." If this is done, 
“then there will be no reason to fear that the magdlik will be consid- 


V Ibid., pp. 73-75. 

11 The hadith on which Najm ad-Din Taufi built his doctrine of maglaka (see above, 
pp. 97-102). Rashid Rida summarizes Tauff's position with evident approval in 
Yusr, pp. 72-73. 

18 Yusr, pp. 75-76. 

19 Tbid., p. 76. 
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ered a means for corruption . . . and no need to restrict the means of 
deducing legal ordinances, as the great mass of the jurists have 
done. 0 

The problem, then, is a political one, and the highly technical 
methodology of jurisprudence can be immensely simplified once the 
*ulamá' no longer need to consider themselves the sole guardians of the 
law against governmental corruptions.” The solution is to place politi- 
cal authority in the hands of jurists. We have seen, however, that 
when Rida tries to develop this solution, his definition of those in 
authority” is inconsistent and obscure. 

It is difficult to conclude from Yusr al-Isldm precisely what respec- 
tive roles Rida means to assign to giyds and istisldh. On the one hand, 
if the very extensive quotations from Ibn Qayyim al-Jauziyya and 
Shaukäni mean anything, it is that Rida wished to demonstrate the 
possibility of extending the revealed texts through analogical deduc- 
tion to cover all fields of life, implying that no process less closely tied 
to God’s revealed commands (such as secular legislation, or simple 
considerations of utility for that matter) can be binding on the Muslim 
Community. But at the same time he also seems to say that on some 
occasions, at least, considerations of utility can be substituted for the 
complex traditional methods of deduction, without the revealed con- 
tent of the Shari‘a being jeopardized. Whether these occasions are 
confined to matters of public policy is not entirely clear. To an un- 
defined extent, then, maslaha becomes a basic source of legal interpre- 
tation in its own right and is no longer dependent on the particular 
indications of textual sources. Logically, the traditionally elaborate 
methods of reasoning involved in qiyds seem open to drastic simplifica- 
tion or even total abandonment. The illa need only be some attribute 
contributing to social utility, and need not be deductively determined 


96 Ibid. 

*: Historically the point seems well taken. Having failed to develop rapidly enough to 
keep pace with the expanding political power in early Islam and so to maintain a large 
measure of direct influence over the ruler's policies, the religious and juristic classes 
appear to have evolved, by a date early in the Abbasid period, into a separate institu- 
tion. By conserving their authority to determine the specific rules of law, free from 
governmental dictation, they preserved the Shari‘a as a specifically Islamic social in- 
strument. (See Gibb, The Evolution of Government in Early Islam," Studia Islamica, 
IV [1955], 5-17; also Gibb, “An Interpretation of Islamic History," Muslim World, 
XLV [1955], 4-15, 121-133.) Certainly the complexity of legal methods served to 
protect the jurists’ position, although the motive behind their doctrines can only be a 
moot question. 
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from some specific indication. And indeed, if maglaka is taken as a 
legal source in its own right, giyds itself can often be dispensed with, 
and positive rules can be decided upon directly on utilitarian grounds 
without the use of analogy, for the “wisdom” (hikma) behind the 
revealed Law is no longer inscrutable. But these are only implications, 
and they are not spelled out by Rida himself. We shall see that when 
such conclusions were explicitly drawn by others from premises simi- 
lar to his own, he was often moved to object strenuously. 


B. Maslaka, Ijmd', and the Problem of Positivism 


One of the most important implications of Ridá's appeal to the 
maslaba as a legal source is that, by introducing a broad and flexible 
process of reinterpretation into the law, it makes necessary the recog- 
nition of some agency entrusted with the task of implementing the 
process, while at the same time it presupposes subjecting the accumu- 
lated ijmd of many centuries to critical review and replacing it by a 
new ijmd'. Rashid Rida proposes in effect to combine these undertak- 
ings by considering the electors (ak? al- hall wa V aꝗgd), the participants 
in the process of consultation (shard), the persons of authority" 
(ala 'I-amr), and the mujtahids all members of a single body in which 
the sovereign powers of the Community lie and whose executive the 
caliph is. This body is at once legislative and judicial, for its agreement 
to institute particular ordinances has the force of ijmd', in the sense 
that it is an authoritative pronouncement of law valid for its particu- 
lar time and place.” 

It is at once apparent that this incorporation of ijmd‘ into a formal 
institution would be a new departure unprecedented in Islamic his- 
tory, and that the value of ijmd as a source of dogma might have to be 


2 There does not seem to be available a comprehensive and systematic statement by 
Rida on the various types of ijm4' or on their respective values as legal sources. The 
institutionalized form envisaged in the Khildfa is apparently not placed on a level with 
the consensus of the Companions of the Prophet, which he often cites as authoritative 
justification for his own views; organized contemporary $jm4* is collective $jt$had, valid 
as a political decision rather than as an infallible pronouncement of dogma. Laoust 
claims that Rida considered even the consensus of the Companions valid only for its 
own place and time, and their opinions no more than ji, but cites no source for his 
claim (Essai, pp. 569-570). Jomier, on the other hand, finds that the imd of the 
Companions in Rid&'s view is final and binding for all time, unlike the later imd of 
the Schools or of the present day (J. Jomier, Le Commentaire coranique du Mandr 
[Paris, 1954], pp. 201-204). 
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reexamined in the new circumstances. Rida recognizes that ijmd has 
not previously been formally expressed, and suggests even that for 
lack of such expression it is doubtful to what extent it can be said truly 
to have existed in relation to particular points. It was, however, for 
lack of practical means of communication that there was no institu- 
tionalization in earlier times, and this is what he proposes to remedy.™ 

In identifying the problem of ijmd in relation to that of the maslaba, 
we must return to our discussion of the latter. The basis of the differ- 
ence between those ordinances of the Sharl'a that are subject to hu- 
man adaptation and those that are not, says Ridà, is a matter of 
epistemology: what values can be discerned by human reason and 
which ones can not? This distinction is set forth in another “debate 
between the reformer and the slavish imitator," in which the reformer 
declares: 

God's ordinances are of two categories. The first category is 
the one in which reason is not sufficient by itself to know the 
sources or applications of the Law; this category is the purely 
spiritual... . Reason can grasp its worldly value and benefit 
on the whole but commits the matter of its benefit for the after- 
life to God, as for example belief in the Unseen. This applies to 
questions dealing with the afterlife and the forms of ritual and 
worship. . . . This category is to be accepted from the Lawgiver 
without reason's presuming to add to it or subtract from it. 

The second category is one in which reason can know the 
aspect of utility by reflection, speculation, examination, and 
analogy, but is liable to error and misguidance in some matters, 
sometimes because of its weakness and sometimes because of its 
inclination to caprice. Therefore the Law established general 
principles so that its derivative ordinances might be made known 
on their basis. This is the category of wordly transactions 
(mu d maldt) based on the principle of repelling injuries and 
securing benefits and of preferring the lesser of two evils in 
case one or the other is inevitable. . . . It is in this category 
that the general public must unquestioningly follow those in 
authority, who in turn must be well versed in the sciences of 
religion and in worldly matters. . . .* 


This means that in political questions the decisions of the leading 
mujtahids having to do with matters of public interest are authorita- 
* K hiláfa, 172/102: “A great scholar” said, It is impossible to ascertain the con- 


sensus of the Community, if indeed it exists." 
* Mandr, IV, 858-859. 
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tive and binding, and their ijm4' is a legal source" (hujja shar'iyya), 
although this is not true in purely religious matters. These mujtakids 
are obliged to take a broad view of all considerations affecting the 
public interest rather than to “take literally the example set by the 
Prophet in all its particulars even when this obliges them to ignore the 
public interest." This obligation is implicit in the Prophet's saying, 
“The witness sees what the absent person does not see:“ that is, a 
particular question can only be adjudged properly in the light of its 
particular circumstances. Textual limits must of course be respected: 
But the independence of judgment which this hadtth sanctions 
does not negate the obligation in explicitly defined cases to con- 
sult the text of the Qur'àn, just as it does not negate the obliga- 
tion to follow the other principles of legal methodology that 
govern deduction and interpretation; on the contrary, these are 
required, though by another proof.* 


Still, the Qur'ánic texts are only intended to be used as general 
principles: “For God did not reveal Qur’&nic verses corresponding to 
the number of occurrences befalling men and say, ‘Judge by these, 
they are justice,’ but rather what He gave us is a measure by which we 
ascertain truth on the basis of probability.“ 

This reference to probability is of crucial importance. It suggests an 
acknowledgment by Rida that if the main body of the mu dmaldt is to 
be determined by broad interpretation of current social needs and not 
by a purely philological study of the exact texts of Qur àn and hadith, 
then there is no avoiding a partial intrusion of human guesswork and 
error, which are inherent in any judgment of probability. Probability 
can only represent a mere external facade of the true meaning of the 
Divine Law as it is applied to a given case. A certain amount of this 
corruption-by-exteriorization is inevitable, to be sure, no matter what 
the means of interpreting a law that in its pure form is nothing less 
than eternal Truth. But there is a great deal of difference between an 
interpretation that is confined to semantic distinctions and formally 
logical deductions, and one that seeks to determine questions of social 
moral value with only the most general and often vague scriptural 
principles to give guidance. Although the statement is often reiterated 
that the texts supply general principles, we are never told with any 


= Ibid., 860. 
9 Ibid. 
u Ibid. 
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precision what these principles are, beyond protection of life, honor, 
and property, and general benevolence toward others. 

If, however, it is admitted that judgments made under this plan are 
reached only as a matter of probability, then at least the limitations of 
this utilitarianism are brought into the open and too much will not be 
expected of the method. We might expect the further admission that 
the agreement of the mujtakids and “those in authority" on questions 
of public welfare, while having the force of positive law, are in the first 
place not necessarily a true representation of the Divine Law, and 
therefore are valid only in their own time and place, that is, subject to 
review, and second, that disagreement is always to be expected and 
resoluble only by some rather arbitrary procedure, such as a majority 
vote, which will provide not dogmatic certainty but only a convenient 
and orderly method of decision. 

The first of these corollaries seems in fact to be accepted by Rashid 
Rida. As for the second, he prefers to lapse into the traditional argu- 
ment that presupposes that the Qur'ün and Sunna provide clear 
answers to all problems, and ignores the practical need for a means of 
authoritative interpretation: 


We affirm that God permitted legislation [ishtird'] in Islam, 
delegating it to the Community to be decided upon by those 
posssessing knowledge and judgment in consultation among 
themselves. In truth power belongs to the Community, so that if 
their interpretation can be sought on a matter and they should 
reach unanimous agreement, their decision is binding on all. 
Neither the caliph nor other officers have the right to contradict 
or oppose their ijmd', nor to oppose their representatives and 
delegates who are the ahi al-hail wa ’l-‘agd. The agreement of 
these latter, if they are limited in number, is called ijmd' by the 
jurists, provided only that they be persons qualified for ijtihdd. 

Should they disagree in their interpretation, the subject of 
their disagreement must be referred to the two basic sources, 
the Qur'ün and the Sunna. Action must then be taken on the 
basis of what is indicated by one or both of these two sources, in 
keeping with the Qur'ünic verse [iv:58] that, after commanding 
obedience to God, the Prophet, and those in authority, says: 
“And if ye dispute in anything, then refer the matter to God 
and the Prophet, if ye are believers in God and the Judgment 
Day; that is the best interpretation." This means that this is 
better and sounder than other procedures, such as acting on 
the opinion of a majority of the delegates of the nation in enact- 
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ing the statutes of Europe and her imitators, for our Law is 
opposed to them in this matter. It is one of the advantages of 
our Law that a dispute within the Community ceases with the 
giving of judgment by the Qur’dn and the Sunna, and that all 
the delegates of the Community are satisfied with what appears 
to be the most likely indication in them, so that there is no room 
left for rancor and dispute.** 


It should be noted that this passage was written over twenty years 
later than the preceding one in which reference was first made to 
probability. But Ridà's initial premise has not changed, but in fact is 
reaffirmed repeatedly, in his later writings: that legislative interpreta- 
tion is to be carried out on a broad scale on the basis of the concept of 
public benefit. It is therefore surprising to find this bland assertion 
that the Qur'án and Sunna provide the criteria for resolving all dis- 
agreements, especially when one considers that it is precisely the ques- 
tion of how to interpret textual principles that must give rise to dis- 
agreement in the first place. How can disputes over the meaning of the 
Qur'àn be decided by referring to the Qur'án? And if the Qur'ün and 
Sunna do provide clear answers to all questions, what has become of 
the bold process of interpretation that Rida elsewhere describes so 
tirelessly? What need can there then be for ijtihdd or ijmā'? 

But this circular argument of Ridà's should not be taken at face 
value. Any implication that in this perplexing passage he has reverted 
to orthodox conservatism and thrown off his usual liberal view of 
maslaka is quickly belied in the passage immediately following, in 
which he declares that even in the absence of textual stipulations for a 
liberal interpretation of the Law, “necessity alone would suffice as a 
legal source to justify the process of deduction known today as 
tashri’? 

This is a broad use indeed of the concept of necessity. Necessity, we 
are told in effect, not only suspends standing rules in special circum- 
stances but actually creates new ones as dictated by human needs. In 
this sense it is virtually synonymous with maslaka. The entire super- 
structure of substantive law arising from the general textual founda- 
tions is dictated by human need, whether under the name of public 
interest or necessity. This equation of interest and necessity, put forth 
in such a manner as to make formal deductions from the revealed 


* K hilafa, 156/93. 
9 Ibid., 158/94. 
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sources only a secondary confirmation of what the law should be, 
amounts to an affirmation of natural law. 

Since Rida continues to hold this view, then, how are we to account 
for his assertion that all disputes can be resolved by reference to the 
Qur'ün and the Sunna? Why does he not follow his position through, 
admit the consequences of interpreting on the basis of probability, and 
recognize that disagreement among legislators—perhaps even political 
partisanship— is inevitable and cannot be resolved in any final and 
authoritative way? 

An answer to this is suggested if we recall the problem of positivism 
versus idealism discussed in our first chapter. The classical writers on 
constitutional theory tended to shy away from fully developing their 
systems on the level of application of law and preferred to formulate 
general rules whose supposed divine origin was always within sight. 
The dogmatic justification for their formulas of the Caliphate was 
their chief concern, rather than the operation of law as a humanly 
applied institution for the resolution of human conflicts. As a systema- 
tization of Sunni practice, or recording of Sunni ijmd‘ by which the 
various constitutional procedures were given the stamp of doctrinal 
sanctity, their theory did not answer practical questions of how ob- 
servance or nonobservance of the rules set forth was to be determined 
and verified within the society. Thus the classical theory never clearly 
attributed sovereignty to anyone but God, and never progressed in its 
treatment of sovereignty beyond the religious to the existential or 
positive level. Such practical questions were beyond its function. The 
question of procedures for legislative interpretation was therefore 
excluded: the Sharl'a was a universally acknowledged divine law to be 
enforced by the ruler as an exercise of his divinely instituted office; the 
content of the Shari'a was taken for granted, that is, it was whatever 
the Quran, Sunna, giyds, and ijmd indicated. 

Constitutional theory, then, provided no blueprint for institutional 
procedures of legislative interpretation by which open questions could 
receive positive resolution. Nor was such a blueprint offered anywhere 
else in traditional theories of jurisprudence in Islam. The “science of 
the sources of law" (‘slm usül al-fiqh) was confined to defining the so- 
called “hierarchy of proofs" (¢arttb al- adilla) and examining each of the 
sources within itself in order to classify their subdivisions (strong and 
weak hadiths, local and universal ijmd', ijmd of the scholars and ijmd 
of the Community at large, etc.). The means for authoritative valida- 
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tion of particular interpretations was of course ijmd‘. But the nearest 
thing to a formal institutionalization of this was the gradual crystalli- 
zation of learned opinion in the great Sunni madkdhib or schools, 
and this process was not really formal at all; indeed, it could not have 
been, without the schools becoming political affiliates or wards of the 
government. A formalized ijm4', and a fortiori a political ijm4', in 
losing its indeterminate, semi-articulate character, would lose its 
traditional function as an expression of the cumulative, time-tested 
general conscience and become instead a declaration of the general 
will and a blueprint for policy. This transformation could only serve to 
separate the concept of ijm4" from the religious ideal of the Shari'a and 
reconstitute it as a convenient but imperfect tool for the application of 
law. Thus it would cease to be a legal source, on the same level as the 
Qur'ün and Sunna, and become a political agency, combining the 
always fallible powers of practical judgment offered by the sA&rd (the 
ruler's consultants) with the temporal power of decision of the ruler 
himself. Ijmd' in this sense is a process of positive legislation, not a 
canonical proof. If it is to do its new work, there is clearly no room for 
a principle of unanimity.*? 

Ridá's difficulty is that while he seeks to organize ijmd' into a formal 
institution, equates it with the shard, and perhaps even recognizes 
that this will produce legal rules of quite different value from those 
agreed upon by the Companions of the Prophet (whose consensus was 
infallible), at the same time he is the unwitting prisoner of the idealist 
theoretical tradition. Whereas the tradition was simply not concerned 
with the problems of positive verification and application of legal 
interpretations, Rida is often unaware of them. As a Muslim apologist 
he is more than ready to declare that the Shari'a permits progressive 
and humane evolution, justifying his claim by outlining the means of a 
liberal interpretation and application; but he cannot possibly afford to 
acknowledge that the results will be no more inspired than Western 
quantitative, partisan democracy. To avoid this conclusion he takes 
refuge in the ideal quality of the Islamic sources—the categorical 
validity of the revelations of Qur'ün and Sunna, on whose authority 
there can be no disagreement—and then slips back into the realm of 
positive application, declaring that in interpreting the sources there 
wil] be no disagreement. By the same unconscious process, he man- 


For a similar view see Gardet, La Cité musulmane (Paris, 1954), pp. 119-134. 
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ages to attribute to ijmd' as a positive application the same quality of 
unanimity—and hence infallibility—that it enjoyed as a canonical 
source on the ideal level. In short, he has taken a traditional concept of 
the religious source and justification of the Law and used it to char- 
acterize the Law’s positive application. This is the same process he 
followed in his constitutional theory of the Caliphate, mistaking a 
doctrine of authority for a program of action and ending by attribut- 
ing sovereignty to a circularly defined group of those in authority.” 

The point is not that Rashid Rida was given to contradictions and 
garbled reasoning, nor that he saw no distinction between the criterion 
on which a decision is based and the procedure by which the decision is 
reached. It would be more just to consider that he was painfully aware, 
as were his fellow modernists, that the prescribed criteria had long 
been ignored, partly for lack of a more adequate procedure, and in 
their disuse had become stultified and ill-understood. He sought to 
recast the criteria in a more favorable light and at the same time to 
describe procedures by which they could be implemented practically. 
But the traditional theories that constituted his intellectual heritage 
dealt with moral ideals and criteria, not with positive applications and 
procedures; his education was in the religious and legal sciences, not in 
methods of critical historical or political analysis. As heir to an idealist 
rather than positivist tradition, it is hardly surprising that he should 
be imperceptibly bound at times by the limitations in scope of the 
former, even when seeking to escape them, and that when in positivist 
territory he is misled by occasional wishful thinking. 

Nevertheless, these understandable predilections could lead Rida 
into some very blind alleys indeed, and when they did, much of his 
potential appeal to progressive minds was destroyed. It is a curious 
paradox that his general doctrine of the criteria of legal interpretation, 
if it invited criticism on any grounds, did so by appealing so widely to 
human value judgments in the form of maglaka as virtually to negate 
the supposed ideal and imperative character of the law, while on the 
other hand his attempts to find positive means of effectively institut- 
ing such interpretation were crippled by a hangover of idealism. In 
these circumstances, for lack of a realistic attitude toward the law’s 
implementation and practical meaning, Rid&’s progressive doctrine of 
interpretation, instead of contributing to a revived recognition of the 
Sharia as a living foundation on which to build an entire modern legal 
structure, may have served if anything as an opening wedge toward a 
frank espousal by others of the principle of secular legislation. 
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By the early 1920’s Rashid Rid& was embittered to discover that his 
most formidable opponents were not the tradition-bound ‘ulama’ of 
the Azhar but the Western-educated secularists, who were ready to 
push his own utilitarian principles beyond the bounds to which his 
intellectual background restricted him. The vehemence of his attack 
on All ‘Abd ar-Raziq was very likely due in part to the fact that ‘Abd 
ar-Ráziq, as an Azhar graduate of pious family who had early been 
exposed to the benevolent influence of Muhammad ‘Abduh, should— 
following only one year’s stay in England—not only come forth with 
an outright call to secularism but base his historical interpretations on 
premises not always very different from those adopted by Rida him- 
self.” For ‘Abd ar-Ràziq to claim the late ‘Abduh’s backing for some of 
his positions was only to add insult to injury.“ Likewise Ahmad 
Safwat, an Egyptian lawyer contemporary with Rashid Rida, was 
subjected to violent denunciations for preaching a doctrine of inter- 
pretation of the Sa - sources which, judging by Ridà's own descrip- 
tion of it, seems in keeping with the general spirit of the latter's writ- 
ings. Here is Ridá's account of Safwat’s position: 


In the name of Islam he allowed nonadherence to the texts of 
the Qur'án in particular matters, and thought it enough to bear 
in mind the intention and purpose in what it forbade, and the 
intended wisdom in what it commanded; what it permitted, 
every ruler could forbid. 

In the case of the Sunna, all the rulings and decisions of the 
Prophet which it confirmed need not be followed by later genera- 
tions. This contradicts God's words in the Qur’an, “Follow him 
[Mubammad], that ye may find success." In this view, the 
Muslims are obliged in every time and place to follow their 
rulers! prescriptions, permissions, and prohibitions, even if the 
latter are in clear opposition to an explicit Sunna of their 
Prophet. . . or to a text of the Qur'ün. For in his opinion, all 
that the Muslims are obliged to do is to bear in mind what they 
understand of the wisdom and intended meaning of the texts. If 
they are able to remember this wisdom and assimilate this 
meaning by means other than following the enunciated verses, 


u Particularly that Muhammad had laid down only general moral principles of con- 
duct, allowing latitude for individual judgment. 

93 See for instance Mandr, XXVII, 715-717: *Al-Monsieur ‘Alf Abd ar-R&ziq yanzi’ 
al-‘imama. ... 
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there is nothing objectionable in that. As the writer himself put 
it: “There is no harm in arriving at an intended goal by the 
most beneficial and convenient means.” 

As an example, he would allow a marriage contract to be made 
official without participation of witnesses, and would consider 
most of the period of pregnancy sufficient, after divorce, before 
remarriage, rather than the length of time prescribed by the 
Qur’anic text. Indeed, it would [presumably] be equally suitable, 
if we knew by an X-ray examination of the inside of the womb 
that the woman was not pregnant, to let her remarry on the very 
day of her divorce, or let her husband not pay alimony if she 
should not remarry. 

By this principle there remains nothing forbidden that can- 
not be committed legally by whoever claims authorization by 
virtue of what he considers the intended meaning of the Qur'àánic 
prohibitions, such as drinking wine, marriage with one's daugh- 
ter, and such like.“ 


It is apparently when a specific conclusion is drawn from the liberal 
methods of interpretation that Rashid Rid& senses a danger to the 
revealed basis of the law. Safwat is too practical in thinking ahead to 
particular situations that might arise in the future (such as questions 
dealing with marriage); Rida, while he has much to say about the 
humanist values of the Shari'a, says very little about concrete ex- 
amples. 

Some of the more extreme statements in this passage can be dis- 
counted as representing no more than Ridá's own projections and 
exaggerations of the point of view he attacks. Evidently Safwat does 
not dismiss the body of Qur'ánic and Sunna sources as of no account, 
but in Rida’s mind this is what he does to all intents in saying that it is 
sufficient to implement their understood purposes. Likewise he is 
offended by Safwat's statement, “Thus the obligation is dissolved to 
cling to the literal meanings of the legislative pronouncements appear- 
ing in the Qur än.“ In general, he considers Safwat guilty of trying 
to destroy Islam through interpretation.“ 


3 Mandr, XXIII, 545-546. Safwat is not mentioned by name, but a statement is 
cited in the passage identical with one specifically attributed to him in Manar, XXVI, 
104: “Thus the obligation is dissolved to cling to the literal meanings of the legislative 
pronouncements appearing in the Qur’an.” For one of Safwat's own statements of his 
position, see his The Theory of Mohammedan Law," Journal of Comparative Legisla- 
tion and International Law, II (1920), 310-316. 

* Mandr, XXIII, 546; XXVI, 104. 

= Ibid., XXIII, 546. 
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Rida himself, in passages quoted earlier in this chapter and else- 
where, had long since proclaimed a similar doctrine of liberation from 
the shackles of literal meanings and of judgment on the basis of utility. 
For example: “The Companions, if they saw benefit in anything, used 
to judge in favor of it, even if this opposed the usual custom followed, 
for they saw that the correct principle was to adopt whatever course 
was beneficial rather than to cling to the details and subsidiary rules of 
laws... And again: God did not reveal Qur'ánic verses corre- 
sponding to the number of occurrences befalling men and say, ‘Judge 
by these, they are justice,' but rather what He gave us is a measure by 
which we ascertain truth on the basis of probability.” 

He had, furthermore, in 1906 published in the Mandr the text of 
Najm ad-Din Taufi's radically utilitarian fourteenth-century treatise 
on maslaka. In a brief introduction Rida recalls that he has on earlier 
occasions reminded his readers that the protection of general interests 
is the first principle of jurisprudence in the au dit, and that this 
indicates that mala takes precedence over a textual source.'?* 
There is no question but that he endorses TaufI, and he appears to 
have published the latter's treatise in support of his own position.** 
Had the work been written in Egypt in 1923 by an Abmad Safwat, it 
seems hard to imagine that he would have welcomed it. The criticism 
to which both Taufi's doctrine and Ridà's more liberal appeals for 
utilitarian interpretation and for the institutionalization of ijmd' and 
$jtihdd are most liable—namely, that they open the door for human 
value judgments wide enough to destroy the religious basis of law and 
secularize the criteria as well as the applications of civil legislation— 
this criticism could not be more effectively expressed than in the words 
by which Rida himself attacks his selected secularist enemies. 

Perhaps the confusion that might be found in these reversals of 
attitude can be explained in terms of the great gulf in educational 
background and cultural exposure between persons like Rashid Rida, 
whose intellectual formation was achieved in entirely orthodox and 
traditional surroundings, and the Western-educated classes, who had 
no real knowledge of their own Muslim cultural heritage. Rid& had no 
effective exposure to the Western intellectual tradition. Yet in every 


9 Ibid., IV, 210 (quoted above, p. 190). 

31 Ibid., 860 (quoted above, p. 199). 

9 Ibid., IX, 745-746. 

This appears to be confirmed in Rida’s brief but favorable account of Tauff in 
Yusr, pp. 72-73, and in his own recourse to Tawfi's hadith la darar wa la dirdr in 
ibid., p. 75. 
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departure he made from traditional Islamic views, he was inescapably 
subject to particular Western ideas. His intent was to repel the West- 
ern invasion of Muslim culture, yet he had no sufficient ideological 
basis on which to build new doctrines, other than a dimly understood 
Western one. Unconsciously, he was distrustful of the very ideas he 
put forward and hence found no difficulty in discarding them when a 
few years later it was the “secularists” who were presenting them.“ 


For remarks on Ridli's growing reaction to the introduction of Western ideas and 
institutions after 1918, see Laoust, Essas, p. 562. It was not until 1918 that he cham- 
pioned the Wahhäbl movement, nor until 1925 that he began publication of the works 
of Ibn Taimiyya, Ibn Qudüma, and Ibn Qayyim al-Jauziyya (ibid., pp. 561-562). 
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CONCLUSION: 
SEQUELS AND IMPLICATIONS 


In attributing a general spirit of permissiveness and adaptability to 
the Qur'ün and Sunna, modern Muslim writers have often been the 
victims of two alternative but concurrent tendencies. The first is to 
carry the argument to the point where Islam seems to stand for noth- 
ing in particular except permissiveness itself. The second is to overlook 
the substantial renunciation of independence in judgment that is 
implicit in depending on the Qur'án and Sunna for authorizations of 
flexibility. Thus, for instance, to praise giyds as a principle of adapta- 
bility is also, in the nature of the case, to acknowledge the compre- 
hensive authority of the sacred texts on which qiyds is based, and 
therefore to submit to their restrictions. In broader terms, the problem 
is one of the Muslims’ epistemological view of the Qur àn. As long as it 
is regarded as no less than God's final Truth, verbally revealed, then 
every idea to which Muslims attach value must be harmonized with it.! 

The dilemma is illustrated in a book by a contemporary of Rashid 
Rida, the poet and political agitator 'Abdal'aziz Sháwish(1876—-1929), 
entitled Al-Islam Din al-Fijra wa 'l-Hurriyya (Islam, the Religion of 
Nature and Freedom’’).? Sháwish asserts, in the familiar modernist 


See N. Safran, Egypt in Search of Political Community (Cambridge, Mass., 1961), 
for a general exposition of this point with relation not only to the Islamic reformist 
movement but also to westernizing liberal intellectuals in Egypt, who, as he shows, 
failed to grasp the central importance of this issue and consequently “joined the Islamic 
Reformists, and even the orthodox, in subordinating reason to the faith, but with this 
difference: that whereas, to the orthodox, faith was really a way of perceiving the 
truth, and its content was a practical guide to life, to the ‘repentant’ Liberal National- 
ists faith only remained as a limitation on the intellect, and the interpretation of its 
content a means of vain intellectual aggrandizement” (p. 250). 

2 Cairo, n.d. (reprint, ca. 1960). 
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fashion, that Islam is not a detailed and rigid code of rules in social 
matters but a set of fundamental principles of permanent validity, on 
the basis of which men can enact specific rules appropriate to the 
occasion. Of these principles Sháwish lists eleven examples, all of 
which turn out to be of an essentially procedural rather than moral 
nature and purport to establish permissiveness, though in several 
cases falling prey to the second of the two alternative tendencies men- 
tioned above. The principles are: (1) the validity of ijtikdd, which is 
defined as derivation of conclusions from a proper understanding of 
the Quran and the true Sunna; (2) God does not require of man what 
is beyond his capacity; (3) men should abstain from injury and 
counter-injury (d darar wa ld dirdr); (4) the legality of means is sub- 
ject to the legality of their ends; (5) conversely, what leads to a pro- 
hibited or reprehensible end is itself to be considered prohibited or 
reprehensible; (6) reason takes priority over the apparent (sdhir) 
meaning of the Sacred Law in case of contradiction; (7) what the 
Prophet decreed as legislation is binding, but what he said of ordinary 
matters of life is not binding; (8) all individuals are equal before the 
law; (9) only those who participate in an action are responsible for its 
consequences; (10) the Quran and Sunna decree specific penalties for 
only a small number of offenses, and in other cases the authorities may 
establish suitable penalties at their discretion up to the limit reached 
in the specified cases; (11) local customs and conditions are valid 
criteria in determining the extent of application of the rules of the 
Shari'a in many cases.“ 

Thus the skeletal structure of the Shari'a came to be defined pri- 
marily in terms of its empty spaces. The dividing line between Islamic 
modernists and westernizing liberals became an essentially emotional 
rather than intellectual one, particularly inasmuch as liberals found it 
expedient to accept an Islamic sanction for their positions. Rashid 
Rida and others of his school found it difficult to accept certain mod- 
ern practices because they bore a secular label, but it proved equally 
difficult to put anything else in their place. Thus what passed for an 
Islamic revival became, in practice, an uneasy process of ideological 
assimilation. 

This has enabled Islamic modernism to become an established tradi- 
tion as a medium of expression, despite its intellectual and political 
failure. Indeed, were we to judge the vitality of an intellectual move- 
ment by the flow of publications, we should be led to the conclusion 


3 Ibid., pp. 40-49. 
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that today Rid&’s reformism was a potent force. In recent years many 
books have continued to appear declaring that Islam is a divine system 
that prescribes fundamental rules of political, legal, and social life. 
These books vary in tone from angry protest to contentment with the 
existing state of affairs, but many of them carry the duality of theme 
that we have already seen in the ideas of Mubammad 'Abduh and 
Rashid Rid&: on the one hand, that Islam, unlike other religions, 
carries its own revealed message in public matters and that this mes- 
sage must be taken seriously; on the other hand, that Islam endorses, 
in effect, the modern liberal values familiar in the West and does not 
deprive men of independence and latitude of judgment and action. 
The authors of these books, like the modernists of the previous gen- 
eration, are still engaged in establishing the comprehensive relevance 
of the Qur'ün and Sunna, yet forever seeking permission from the 
Qur'án and Sunna (and, happily, obtaining it) not to be bound too 
restrictively by the Qur'ün and Sunna. 

A clear example of this is the book Daulat al-Qur'dn (“The Qur’anic 
State") by Taha ‘Abdalbaqi Surür.* The author complains at consider- 
able length of the corrosion of the Islamic spirit attending the political 
and social revitalization of the Arab and other Muslim states. In many 
Muslim minds, he says, Islam has been reduced to empty rituals and 
forms or has been denied altogether as a social principle. Our culture 
has banished faith from the reality of our lives, and kept it [only] as a 
heritage and a memory. Properly understood, Surür insists, Islam is 
not simply a system of private piety but a source of political, eco- 
nomic, and social principles, which Muslims can ignore only at the 
price of negating the value of their individual devotions. To obey 
Islamic principles selectively is hypocrisy, even apostasy; if we re- 
nounce the social teachings of Islam, let us be frank and abandon 
religion altogether.* As for the scientific and material achievements of 
the West, let us adopt these without the culture that accompanies it, 
for modern culture is the enemy of Islam, and Islam offers a complete 
substitute that combines the technical progress of Europe with the 
social benefits that Europe lacks." 


We must believe first and foremost that Islam is not a civiliza- 
tion among others containing both useful and harmful elements, 


* Second edition; Cairo, 1961 (first published 1955). 
5 Ibid., p. 20. 

* Ibid., p. 64. 

1 Ibid., pp. 47-51. 
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and that it is not a fruit of human ideas and efforts containing 
both erroneous and correct elements. Rather it is a law [skarsa] 
which God laid down the day He laid down belief in it, that His 
slaves should act in accordance with it for their good, their 
happiness, and their glory.? 


What, then, are the principles of the Islamic polity? As Surür de- 
scribes them they seem hardly distinctive, though they can be traced 
back to the Qur'án and Sunna. Islamic government, he declares, is not 
properly speaking a religious government, for its officers are not cleri- 
cal officials but men of experience and professional skill. Thus for 
instance the first two caliphs, Abü Bakr and 'Umar, appointed 'Amr b. 
al-‘As and Khálid b. al-Walid as military commanders on grounds of 
competence although their piety as Muslims was doubtful.? Piety 
alone is no qualification for public office, and according to a hadith it is 
even sinful not to choose the best technically qualified man. Further- 
more, Islam preaches popular sovereignty, embodied in the social 
contract of the bay'a, the duty of consultation (shard), the legislative 
principle of ijtikdd and ijmd', and the right to overthrow tyrannical 
rulers. To these notions of responsibility to public opinion Islam offers 
a further guarantee of good government in its appeal to the moral 
conscience of the ruler.!! 

Despite what is thought, Islam does not lay down detailed blue- 
prints for the forms of institutions but provides for flexibility, enunci- 
ating only broad principles. Thus it insists on impartial justice but 
leaves open the pattern of judicial organization. It provides for popu- 
lar election and consultation, again leaving the procedures open. It 
requires the ruler to enforce the law and promote the Faith, by what- 
ever means are appropriate. The guiding consideration is that of pub- 
lic interest (maslaha), which is also the foundation of jurisprudence." It 
is therefore false to suppose that Islam insists on reviving the Caliph- 
ate in its previous form. The Muslim Community after the death of 
the Prophet only created the Caliphate as a matter of public interest, 
not of dogma. A formally unified Islamic state is not required in the 
modern age if it is impractical; the supposed requirement that the 
ruler be a Quraishite is a myth; and it makes no difference whether the 


* Ibid., p. 65. 
* Ibid., p. 72. 

10 Ibid., p. 75. 

u Ibid., pp. 80-85, 116-117. 

13 Tbid., pp. 101-104, 148-163. 
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ruler is officially titled “Caliph” or “President of the Republic.’ 

Thus having begun in a manner that may seem to suggest a con- 
demnation of the present Egyptian or certain other contemporary 
secular Near Eastern regimes, Surür ends by providing the means by 
which they might be considered legitimately Islamic—for one might 
ask, is not the present Egyptian government responsive to public 
opinion, considerate of the public welfare, competently officered, and 
presided over by a man of virtue and conscience?“ 

Many other recent books are available to provide Islam with a 
fashionable image. Muhammad ash-Sharqáw!, in his Ad-Dimugrd- 
tiyya Ind al- Arab ("Democracy Among the Arabs")!5 equates the 
Arab heritage with Islam and finds, like Surür, that according to 
Islam the swmma—ambiguously, the (Islamic) Community or the 
(Arab) nation—is the source of authority, that the ruler is to be popu- 
larly elected, that women, slaves, and (u. b.) military officers are not 
barred from participation in public affairs, that freedom of thought 
and expression should prevail, that social justice should be promoted, 
and so forth. 

A more specialized and scholarly sample of recent literature in this 
vein is Abdalkarim al-Khatib's As-Siydsa 'I-Máliyya fi 'LIsldm wa 
Silatuhd bi 'l Mw'dmaldt al- Mu dęira (“Financial Policy in Islam and 
Its Relation to Contemporary Transactions").! Parts of the book 
appear to reflect the prevailing current of official economic ideology in 
Cairo: for example, that private wealth and investment are permissible 
in principle provided they are not used for the exploitation of others, 
and that monopoly endangers the rights of society and that Islam 
permits price-fixing or forced sale as a remedy.!? Of greater importance 
are passages in which the author considers certain distinctive financial 
provisions of the Shari'a and seeks to justify them and demonstrate 
their practical implications in modern contexts. In regard to the 
Islamic rules of inheritance, for instance, Khatib defends the Qur'ánic 
principle of allotting to male heirs twice the amount allotted to their 
female counterparts by explaining that men's natural capacities make 


93 Ibid., pp. 109-113. 

1 Among the author's other works are Jamdl ‘Abd an-Ndsir, Rajul Ghayyar Wajk 
at-Tértkk (“Jamal ‘Abd an-Nüsir, a Man Who Changed the Face of History”) and 
Salah ad-Din al-A yyabi (“Saladin”). 

15 Cairo, 1961. 

18 Cairo, 1961. 

1? [bid., pp. 94, 125-133, 190-192. 
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them more responsible than women for the support of their families. If 
it be argued that the Qur'ün is unduly rigid in this and fails to allow for 
changing conditions, he continues, the fact remains that no one has 
ever demonstrated convincingly that in any modern society the sexes 
are in fact equally responsible, and where individual exceptions may 
exist, it is questionable whether such exceptions are healthy.!* Thus 
the question of reinterpreting or disregarding the Qur'ünic provisions 
does not arise. 

Likewise in the matter of lending money at interest (ribd 'n-nasi'a), 
Islam prohibits this as socially pernicious, and also prohibits other 
practices that rest implicitly on the same principle. In principle it is 
therefore illegitimate for banks to lend money to individual clients at 
interest, though they may lend it in exchange for a share in the profit 
or loss of the borrower's enterprise. But Muslims need not feel com- 
pelled to risk destroying the economic and financial structure of their 
society by abandoning the practice of lending at interest, if no satis- 
factory alternative can be arranged. As for banks, insurance com- 
panies, or other institutions paying interest on individual deposits, 
this is entirely acceptable, since the social injury at which the Qur’dnic 
ban was directed does not arise.* By the same token, the Shari‘a in 
principle prohibits the advance sale of presently nonexistent com- 
modities (e.g., fish before they are caught, agricultural produce before 
the harvest), in order to preclude speculation or subsequent conflict 
and misunderstanding; but a well-regulated modern stock and com- 
modity exchange system largely removes the cause of the ban and is 
therefore legitimate. 

Another writer explains that despite the prevailing assumption, 
Islam respects absolute freedom of religion, including paganism and 
even apostasy from Islam. Verses in the Qur’dn calling for war against 
unbelievers are either superseded by others, particularly 11:256, which 
disavows compulsion in religion (Id ird fi d- din), or are to be inter- 
preted as having a political rather than religious objective. Leniency 
toward apostates is affirmed by a hadith from the jurist Malik b. Anas 
concerning the policy of the Caliph ‘Umar. “I praise God," writes the 
author in his introduction, *who has enabled me to establish the 
religious freedom of the apostate from Islam, by virtue of which re- 


1° Ibid., pp. 102-106. 

19 Ibid., pp. 134-148, 175-189. Cf. a similar discussion of ribd by Fathi 'Uthmán, 
Al-Fikr al-Isldmi wa 'i-Tatawwur (Cairo, n.d. [ca. 1961]), pp. 31-76. 

2 Khatib, As-Siydsa, pp. 149-174. 
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ligious freedom in Islam is absolute and unrestricted. Thus Islam takes 
precedence over the legislators of our age in regard to the freedom of 
belief which they have enacted in their modern constitutions.“ 


The “legislators of our age," for their part, have been adept at 
invoking the support of Islam for their enactments. In the area of 
family law they have had to pay a price for this, for here the provisions 
of the Shari'a are too specific and have been too continually enforced 
to be explained away by vague references to maslaka or ijtihdd. Prog- 
ress has nonetheless been made, not by the kind of explicitly Islamic 
methods that have been advocated by Rida and his school, but by a 
series of administrative devices and selective interpretations. Unlike 
Turkey, which abandoned the Shart'a altogether in the 1920's, and 
Tunisia, which recently adopted a civil law of marriage, in Egypt the 
family law of Islam continues to be formally recognized—although no 
longer in special religious courts't—and has made the process of reform 
complicated, but it has not really stood in the way of what needed to 
be done. In the field of civil law, meanwhile, the Shari'a has posed no 
material problem at all, and mere lip service to it has sufficed. 

Family law, including matters of marriage and divorce, guardian- 
ship, and inheritance, has long been, together with the law governing 
pious foundations (awqgdf), the special preserve of the Shari'a not 
subject in principle to legislative tampering by the ruling authorities. 
Islamic tradition has always recognized the ruler's right to delimit the 
jurisdiction of individual judges and muſtis, both in territory and in 
subject matter. But even the Ottoman government exercised this right 
with circumspection, not using it as a means of influencing the applied 
content of the law itself, so that it could not be said that the civil 
authority actually enjoyed the power of defining the sphere of validity 
to be assigned to the Shari'a. The most that the Egyptian government 
did prior to 1920 in delimiting the family law of the Shari'a was to 
accord an official status to the Hanafi School. 

The codification of family law that was promulgated in the Otto- 
man-controlled territories in 1917 and the piecemeal family legislation 
% 'Abdalmuta'&l as-Satd!, Al-Hurriyya 'd-Diniyya ft 'I-Islam (Cairo, n. d.), p. 4. 

2 The Shari'a courts, as well as the religious courts of non-Muslim minorities, were 
abolished at the beginning of 1956. Cases are now heard in civil courts, but still ac- 
cording to the religious law of the parties. See N. Safran, “The Abolition of the Shar‘ 
Courts in Egypt," Muslim World, XLVIII (1958), 20-28, 125-135; also G. N. Sfeir, 
“The Abolition of Confessional Jurisdiction in Egypt," Middle East Journal, X. (1956) 
248-256. 
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that began in Egypt in 1920 represented a new departure, first because 
they both introduced certain innovations, and second, because the 
very act of subjecting Hanafi law to statutory provisions signified the 
subordination of the Shari'a to legislative power.” 

In Egypt family law has not been reduced to a single comprehensive 
code comparable to the Ottoman law of 1917, but has been the subject 
of a series of piecemeal legislative provisions whose overall effect ap- 
pears to be largely the same on the psychological level: making Hanafi 
law valid only on the sufferance of the legislature. Frequently the 
method adopted in modifying the effective substance of Hanafi law 
has been a circuitous process of devices involving an extended use of 
the right of the government to limit the jurisdiction of judges, carried 
to the extent of denying judicial relief to parties in certain cases. For 
example, according to a 1923 statute designed to limit child marriages, 
courts are forbidden to hear any claim (except paternity suits) arising 
out of a marriage in which the husband was under 18 years of age or 
the wife under 16 at the time of the marriage“ or in which the marriage 
was not duly registered; and registration could not be granted to 
under-age couples. Thus the law did not actually prohibit under-age 
marriage but only denied enforcement of its legal consequences.*5 

In other cases the method employed has been to incorporate into 
statutes an eclectic selection of provisions from various of the four 
Sunni Schools or even from the opinions of medieval jurists outside the 
Schools. This principle of eclectic selection is an extension of a tradi- 
tionally recognized practice known as /alfiq, according to which an 
individual might follow one School in marriage procedure, another in 
determining inheritance, and still another in establishing a waqf or in 
performing prayers. Usually talfiq was not recognized as legitimate 
within what is essentially a single process: for example, in the case of 
marriage it would not be acceptable to follow Hanafi rules governing 
consent and Shàfi'i rules on the dowry. Yet in certain cases it appears 
that this method has now been followed, under the claim made by 
drafting commissions that they have chosen from among views of 


9 This fact is remarked on by Joseph Schacht, *L'Évolution moderne du droit 
musulman en Égypte," Mélanges Maspéro, III (1935) (Extrait des Mémoires de l'In- 
stitut Francais d'Archéologie Orientale, LX VIII), 324-325. 

™ Later amended to apply to the time of the suit rather than the time of the marriage. 

æ Discussed by J. N. D. Anderson, Recent Developments in Shari'a Law," Muslim 
World, XLI (1951), 48 (the second of a series of nine articles in Muslim World, XL, 
XLI, and XLII [1950-1952)). 
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reputable jurists on the basis of suitability. It is generally acknowl- 
edged that the selection of individual rules is not based on methodo- 
logical considerations of ug al-fiqh (other than maslaka). Nor do the 
drafters profess to have exercised full ijtikdd. Despite denials in the 
explanatory memoranda of various commissions that /alfiq has been 
resorted to within single matters, certain examples would seem to 
belie this.“ 

This extended version of talfig might be considered a form of 
istibsdn, inasmuch as a choice is made between equally reputable 
alternative interpretations. As such, it outwardly involves only a 
limited ijtihdd, since it makes no pretense of reviewing the interpreta- 
tions themselves, in a way that would make possible a new ruling 
different from any previous one; the limits of the sum total of existing 
interpretations are respected. But all this obscures the nature of the 
real ijtihdd that has taken place, which is not bound by traditional 
methods at all. Given the complete liberty of choice among alterna- 
tive Sharl'a rules regarding the details of a single question, it seems 
clear that the relative degree of adherence of these rules to the Qur’an 
and Sunna was not a consideration. It would make no difference, for 
example, that the rules selected might stem from mutually contradic- 
tory interpretations of the textual sources. This is why talfig was not 
traditionally permitted to be carried to such an extent. The actual 
consideration motivating the legislative commissions has evidently 
been to draft laws that are equitable by “modern,” that is, secular, 
standards. Thus when the 1946 law of wills was introduced in the 
Egyptian Senate, the reporter of the bill explained: “In the project on 
the law of wills the Government has not confined itself solely to the 
rite of the Imam Abū Hanifa. It has searched for its source of inspira- 
tion in other rites with the goal of producing a law which will be 
adapted to circumstances and respond best to practical needs.“ 

Had the prime concern been to safeguard the Islamic character of 
the law, confirmation of the Hanafi rules would have sufficed. Alter- 
natively, if ijtihdd as advocated by Rashid Rida had been employed, 
the legislators would not have been bound to choose between already 


3! Anderson in Muslin World, XL (1950), 253-255, and XLII (1952), 39. See also 
Anderson's Islamic Law $n the Modern World (New York, 1959), passim. 

* A point noted by Anderson in Muslim World, XL (1950), 255. 

38 Speech by Senator Ahmad Ramzi Bey, March 25, 1946; quoted in H. Liebesny, 
“Religious Law and Westernization in the Moslem Near East," American Journal of 
Comparative Law, IT (1953), 500. 
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existing rules of the four Schools, but would have been limited only by 
what they considered to be the intent of the Qur'ánic and hadith 
sources themselves. This might have led to even greater changes in the 
substance of the law, but would have reflected a more wholly religious 
conception of the nature of law. 

The secular conception is much more evident in the field of civil 
law. Much less of the substance of the Shari'a, of course, has found its 
way into the 1949 Egyptian civil code and its Syrian and Iraqi coun- 
terparts than into family law. This is because of the historical record of 
adulteration of Islamic civil law by other elements, including the 
Western codes imported into the Ottoman Empire and Egypt in the 
last century. The present Egyptian civil code is the product of a group 
of jurists headed by ‘Abdarrazziq as-Sanhürl, who since the mid- 
1930’s had called for a code based on (1) appropriate features of Euro- 
pean codes, particularly the French and German, (2) judicial prece- 
dent in Egypt since 1850, and (3) Islamic law. Outwardly he argued 
for the inclusion of Islamic law as a model on grounds reminiscent of 
Rashid Rida: that the Sharl'a was innately evolutionary and adapta- 
ble through ijmd' and ijtikdd, that a distinction should be made be- 
tween its religious and temporal provisions, and that ¢jmd‘ should 
serve to “organize the practical functioning of deliberative agreement” 
(i. e., be institutionalized) 3? 

As a practical lawyer Sanhüri has no intention of attempting to 
reconstruct an entire legal system along the lines indicated by Rashid 
Rida, based on an examination of the intent of revealed texts. He is 
content to give the Sharf‘a third place among his sources, selecting 
certain useful general concepts from it“ on a piecemeal basis in order 
to "perfect the fundamental bases of our legislation" and filling in 
gaps in existing legislation with provisions from the Shari'a." In the 
completed 1949 code, Sanhiri told a Senate committee, three-fourths 


2 Sanhoury (Sanhürt), “Le Droit musulman comme élément de réfonte du code civil 
égyptien," Introduction à l'étude du droit comparé: recueil d'études en honneur d Edouard 
Lambert, II (Paris, 1938), 622-624. This article is a partial translation from Sanhürf's 
fuller treatment of the entire question of the sources of a new civil code in his article 
"Wujüb Tanqih al-Qanin al-Madanf al-Misrf wa ‘ala ayy Asis Yakün Hadhé-l- 
Tanqih, Majallat al-Qénan wa 'I-Igtisad, VI (1936), 3-144. 

* Particularly the assumption that since law deals with externals, it should avoid 
excessive reliance on presumed intent, especially where intent is irrelevant, as in tort 
cases; on this question he finds Islamic law closer to German and Anglo-Saxon than to 
French law. Thus the Shart'a influences Sanhüri's choice between two European models. 

1 “Le Droit musulman comme élément de réfonte,” op. cit., p. 628. 
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to five-sixths of the provisions were “based on the decisions of Egyp- 
tian courts and on the existing legislation.” How much of this re- 
flected genuinely Islamic jurisprudence would be very difficult to 
determine with any accuracy. 

The other debt that the 1949 code owes to the Shari'a lies in the 
provision that cases are to be decided according to the Shari'a in de- 
fault of any statutory rule and in default of any relevant custom." 
This is a minor step forward for the Shari'a, since previous to the new 
code only natural law and equity had been listed as a subsidiary basis 
for judgment. 

Despite Sanhirt’s lip service to the ideal of an evolutionary Sharl'a, 
it is evident that the Egyptian civil code adopted the Shari‘a not as the 
basis of the entire system but as only one of a number of sources, from 
which rules could be drawn here and there and synthesized with rules 
from other sources into a unified system. The result is a law that is 
peculiarly Egyptian, not peculiarly Islamic. Provisions from the 
Shari'a were included, as Sanhiri had written in 1936, “because they 
are part of our heritage,"* which is after all the same reason that 
modern Egyptian judicial precedent was included. The Shari'a thus 
occupies a place comparable to the place that had been occupied by 
custom in its own early historical development: it is merely suitable, 
not sacrosanct. It is not surprising that in drafting the various rules of 
the code, Sanhiri avoided public discussion of the doctrinal issues 
involved. The synthesizing technique represents much ingenuity and, 
no doubt, wisdom, but the fact remains that it is a secular rather than 
religious conception of law that is implicit in the whole process.“ 

On the most explicit level, developments such as these have made a 
mockery of the aspirations of Ridà and other modernists for the re- 
vival of Islamic jurisprudence. Ridá's program, taken literally, would 
have required not only that a resort to ijtikad reflect a faithful and 
systematic dependence on the meaning of the revealed texts, but that 
all members of the Egyptian parliament qualify morally and intellec- 
tually as mujtakids. On another level, in terms not of Ridá's intentions 


a J. N. D. Anderson, “The Sharf'a and Civil Law," Islamic Quarterly, I (1954), 30. 

2 Liebesny, “Religious Law and Westernization," op. ci., p. 499. The Syrian code of 
1949 puts Islamic Law before custom. 

* “Le Droit musulman comme élément de réfonte," of. cit., p. 628. 

*5 For a discussion on this point see M. Khadduri, *From Religious to National 
Law," in Ruth Nanda Anshen, ed., Mid-East: World Center (New York, 1956), pp. 
220-234. 
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but of his ideological role, we may pay less attention to his espousal 
of pious ideals and more to the fact that he made a place for such 
modern secular notions as national parliamentary sovereignty and 
utilitarian legislation within the traditional Islamic political and legal 
formulas. The effort of Islamic modernists to justify the revitalization 
of the Shari'a by appealing to such principles as ijtihdd, istsslah, and 
ijmā' has made it easier for many of their compatriots to accept the 
legitimacy of contemporary legislative developments without much 
concern for the niceties of the actual methods used. Since the legisla- 
tion is progressive, and since assurance has been given that Islam 
encourages progressive legislation, the requirements of Islam have 
presumably been respected. Just as in the second century of Islam the 
fabrication of hadiths and the elaboration of a system of deductive 
legal reasoning had sanctified the assimilation of existing local customs 
and precedents into a unified Islamic system of law, so today the 
modernist principles may be said to have performed an assimilative 
function. 

By the same token, it would be possible to discount the significance 
of Rida’s desire to restore the Caliphate, which under the circum- 
stances of the 1920's stood not the slightest chance of realization in 
any case. His revival of the classical theory of the Caliphate serves to 
remind us that the classical theory itself had not been a program for 
action but a hyperbolical, almost allegorical, rationalization. Corre- 
spondingly, Rida’s own ideas may be considered the hyperbolical 
reflection of the mentality of those of his fellow Muslims who have 
shared a nostalgic consciousness of the great days of early Islamic 
history and a desire for political action within a national framework in 
the present age. 

In this sense Ridà's constitutional theory, despite his intentions, 
does not represent a serious program but a statement of ideals. It had 
no more prospects of adoption than that of Máwardl in the eleventh 
century. What Màwardi's treatise tells us is not how the state was 
actually organized in his time, but that government is a moral enter- 
prise confided by God to the leaders of the Community, and that the 
moral quality of government must depend on their moral qualities and 
religious devotion. What Rashid Rida tells us in the K hildfa is that in 
1922 the modern concept of popular and national sovereignty was 
strong enough to find room in his supposedly revivalist theory and 
that the parliamentary legislative institution is sanctioned by Islamic 
principles. The ambiguities and contradictions in his proposals largely 
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serve to confirm that he conceives theory with the same allegorical 
imagination, though not the same purpose, as his classical forerunners. 

Seen in this light, All ‘Abd ar-Rüziq's great crime was to lend the 
sanction of a theory, and thus the sanction of an ideal, to something 
that he himself declared to be purely mundane. His theory did not 
attack an existing institutional structure, any more than Rida’s theory 
upheld one. But by denying the very concept of an Islamic govern- 
ment, ‘Abd ar-Rüziq was bound to offend even some persons who 
might be tacitly ready to accept the practical implication of his ideas, 
namely a secularly organized government. 


Despite all that we have been saying about the assimilative function 
of Islamic modernism, common sense must remind us that to dwell on 
it is somewhat pointless, for its relevance to present-day ideological 
concerns is really only a minor one. It would be easy to go on to enu- 
merate occasions, for instance, on which the present government in 
Egypt has invoked the support of Islam, sometimes in the form of 
fatwds from shaikhs of Al-Azhar, for its revolutionary policies; but the 
fact is that this is at best a secondary level of rationalization, the 
primary level being that of appeals to sentiments of nationalism and 
social justice. Rather than Islamic loyalties assimilating nationalism 
and secular institutions, it would be more to the point to say that the 
latter have assimilated Islam. 

Furthermore, whereas the legal and constitutional doctrines of the 
Abbasid period served to preserve the legitimacy of the existing fabric 
of institutions in the face of anarchy, the need in the twentieth century 
has been for a principle of creation, innovation, and construction, by 
which revolution may be given a sense of moral direction. Mubammad 
‘Abduh made it plausible to seek such a principle within the Islamic 
tradition; Ridá embarked on the search, and emerged with unsatisfac- 
tory answers. Insofar as his answers inspired action, it was of the 
negative and destructive kind promoted by the Muslim Brotherhood, 
but more generally they inspired a passive, uneasy, ineffectual accep- 
tance of European institutions and social practices, without providing 
these with any firm moral basis. 

The nationalist sentiment of the present day provides no such moral 
guideline, or “regulative principle,” as one writer has put it.“ It is not 

9 Albert Hourani, A Vision of History (Beirut, 1961), pp. 145-160. Cf. his “Near 


Eastern Nationalism Yesterday and Today," Foreign Affairs, XLII (Fall, 1963), pp. 
123-136. 
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in the nature of nationalism to do so, for nationalism is an assertion of 
identity and of solidarity, acknowledging nothing beyond itself and 
simply appropriating those social values that serve the cause of self- 
assertion. Nor can the concern for social justice, so explosively con- 
spicuous in the Near East today, quite provide such a principle either, 
as long as it is primarily an instrument and an expression of national- 
ism. 

It is nonetheless curious that today Arab nationalist intellectuals, 
including the Christians among them, tend to turn to Islam as a 
“national” heritage in which to find “Arab” principles of action dis- 
tinctive from those offered by Western liberalism or by communism. 
And indeed Islam provides them with a number of important assets. It 
offers them a history, and therefore the sense of identity required for 
self-assurance. It provides an ethic of communal (i.e., national) soli- 
darity in the struggle against enemies, and a sense of destiny in the 
world. It promotes concepts of brotherhood and equal dignity among 
citizens, of the importance of justice, and of the benefits of strong and 
virtuous leadership. If the Islamic modernists, and particularly Mu- 
hammad ‘Abduh, have one positive accomplishment to their credit, it 
is the revival of the optimistic, action-oriented spirit by which these 
aspects of Islam have been lifted out of the realm of chiliastic escapism 
and made relevant to the present world of endeavor. To this end two 
ideas in particular have been successfully advanced, whether on im- 
pressive intellectual grounds or not: that men are indeed the authors of 
their own actions, and that they are fully entitled to act on the basis of 
their own calculated interests. But as these ideas took hold, they broke 
loose from their theological and moral moorings. The capacity for 
action and for the pursuit of interests has tended to become the 
servant not of transcendent moral responsibility or devotion, but of 
the subjective willfulness either of the group or of the individual. 


The problem which was implicit in these national movements 
[writes Albert Hourani] was no longer how to preserve the law 
as standing above the community but how to create a common 
will. Political problems became problems of social engineering: 
how to generate the unity and dynamism which could create 
and maintain a state.... This explains why at one period 
those who wanted national independence also wanted parlia- 
mentary institutions; the example of Europe, they thought, 
showed that representative government was a means of gen- 
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erating this active will. But it was only a means, and might be 
replaced by a better means. 


The shift from traditional Islamic piety and acceptance of what was 
presumed to be a divinely ordained social order to the new ethos of 
“social engineering — from the idea of divine voluntarism to that of 
human voluntarism—is symbolized, if not exactly explained, in the 
failure of the Islamic reformists of Mubammad 'Abduh's and Rashid 
Rid&’s generations to establish a middle ground. In Europe the corre- 
sponding theological tradition of divine voluntarism had gradually 
yielded either to the Thomist theology of natural justice or, later, to 
its secular derivative long before human voluntarist philosophies 
emerged. The latter have had their modern triumphs, some of them 
parading under superhuman banners and accordingly repulsive, but 
others tempered by traditions of civility. In the Islamic world the 
pace of change has been so fast— pressed, significantly, by manifesta- 
tions of the West's will and power rather than its reasonableness—as to 
induce a transformation of attitude straight from the passivity of 
Ash'arism to the assertiveness that characterizes contemporary na- 
tionalism. In this process, the intellectual reformers who sought to 
provide answers to the most modern needs by fanciful appeals to the 
earliest period of Islamic history inevitably tended to fall between two 
stools, alternatively giving rise to impotent protests against the root- 
lessness of the modern social order or providing fuel for its militancy 
and self-esteem. 


n A Vision of History, p. 156. 
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‘Abd an-Nüsgir, Jamal (Gamal Abdul 
Nasser), 15 

‘Abd ar-Raziq, ‘All, 158, 179-181, 205, 
221 


‘Abduh, Muhammad: general legacy, 12, 
15, 16, 18, 211, 221-223; on reason and 
revelation, 84, 109-118; influence on 
Rida, 103-104, 153-155, 187; career, 
104; chief concerns and approach, 105- 
109; on miracles, 119-121; and Mu'ta- 
zilism, 123; on esthetics, 123-125; on 
ethics, 125-129; on prophecy, 142-143; 
on ijmA' 143-145; Transvaal fatwa, 
145-146; on politics and Caliphate, 
146-152, 166, 175, 178; and 'Abd ar- 
Raziq, 180, 205 

*Abdurrabmin b. Auf, 160 

Abd Bakr (caliph), 44, 49, 98, 160, 179, 
180, 212 

Abu Hanifa, al-Im&m, 65, 76. See also 


Hanafi 

al-Afghini, Jamal ad-Din, 104, 116, 136, 
137, 139, 141, 143 

Ahl al-bay‘a, 34, 35. See also Ahl al- hall 
wa 'l-'aqd; Bay‘a 

Ahl al-ball wa 'l-'aqd (people of loosing 
and binding’’): electors of caliph, 33; 
parties to contract, 34-36; obedience to 
caliph, 41; identification of 43, 159- 
163, 175; and sovereignty according to 
Rida, 161-165, 172-173, 177, 183, 195, 
197, 200. See also Bay‘a; Caliph; 
Caliphate 


Ahl ar-ra'y, 77. See also Ra'y 

All ar-Rida, 45 

Amin, Osman, 123 

Al-amr bi 'l-ma'rüf wa 'n-nahy an al- 
munkar (“commanding the good and 
forbidding the evil"), 128 

Amr b. al-‘As, 212 

Analogy. See Qiy&s 

Arab/Arabs, 173, 174, 176, 178, 179, 211, 
213 

Arab nationalism, 222. See also National- 
ism 

"Ar&bI Pasha, Ahmad, 104 

Aristotle, 78, 128 

"Asabiyya (social solidarity): according to 
Ibn Khaldün, 45, 46; according to 
*Abduh, 137, 139, 151; according to 
Rida, 167, 172, 174-175 

al-Ash‘ar!, Abū ‘Il-Hasan, 44, 59, 64, 111, 
117. See also Ash‘arite 

Ash'arite/Ash'arism: and Mu'tazilites, 
58-60; and modernism, 108; on free 
will, 111; on natural causality, 119—120; 
mentioned, 106, 117, 223. See also 
al-Ash'art 

al-Azhar (mosque-university), 104, 179, 
180, 205, 221 

Awq&f. See Waqf 


al-Baghd&dt, ‘Abdalqahir, 25, 44 

al-Bann&’, Hasan, 15 

al-Baqillant, Abū Bakr Muhammad, 25, 
43-44, 52 

al-Barü'a ‘l-asliyya (presumptive exemp- 
tion from judgment), 85, 97 

Bay'& (oath of loyalty to caliph): as social 
contract, 23, 160, 161, 165, 212; only 
declaratory significance, 25, 35, 37, 
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183; religious significance, 26, 31, 41; 
of electors, 33, 34, 36, 49; of populace, 
33, 35, 36, 41; and usurpation of 
caliphate, 50, 51. See also Ahl al-ball 
wa ‘l-‘aqd; Caliph; Caliphate 

Bay&n (clarification in interpretation of 
Qur'&n and Sunna), 97 

Bila kaif (“without seeking explanation" 
of God’s attributes), 117 

Blunt, Wilfrid Scawen, 147 

British occupation of Egypt, 147-148 

Buwaihids, 27 


Cairo, 2, 50, 153, 213. See also Egypt 

Caliph/ima&m: right of removal of, 10, 25, 
26, 38, 52, 159, 161-162, 169, 177, 181; 
selection of, 10, 31, 44, 160; qualifica- 
tions and capacity of, 11, 25, 26, 32, 
44-52, 166-170; “successor of God" and 
“successor of the Prophet,” 24, 26; 
electors of, 25, 31, 43, 49; as religious 
official, 25, 26, 27, 53, 165, 184; as civil 
official, 26, 27, 149, 213; contractual 
responsibility to Community, 41, 164, 
165, 181, 197, 200. See also Ahl al-ball 
wa ‘l-‘aqd; Bay‘a; Caliphate 

Caliphate/imamate: revival of, 2, 147, 
168, 172, 220; religious character, 6, 25, 
27, 30, 34, 35, 150, 175, 176-186; class- 
ical theory of, 6, 13, 19, 24, 25, 31, 
50, 51, 52, 54, 56, 114, 150, 155, 157- 
158, 163, 172, 176, 202, 220; electors of, 
10, 42; purpose is to enforce Sharia, 
10, 29, 30, 55, 176; contract theory, 19, 
25, 26, 33-39, 41, 42, 52, 159-166, 181, 
183, 212; temporal character, 25, 26, 
29, 30, 148-150, 171, 174, 176-186; de- 
struction by Mongols, 28; lasted only 
thirty years, 28, 46; unnecessary, 28, 
46, 179-180, 212; usurpation of, 47, 
50-51, 169-171, 173; processes of selec- 
tion, 32, 33, 37, 40, 50, 168; disregarded 
by Neoplatonist and administrative 
schools, 53; and agabiyya, 175. See 
also Ahl al-ball wa ‘l-‘aqd; Bay‘a; 
Caliph 

Calvinists, 60 
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Catholic Church/Catholicism, 107, 184- 
185 

Consensus. See Ijm&' 

Constantinople, 179 


Damascus, 155 

Dar al-'ulüm college, 104 

Darar (injury), 98. See also L& darar wa 
la dirár 


Dauriün (concomitance), method of anal- 
ogy, 71, 72. See also ‘Illa; Qiy&s 

Democracy, 19 

Dharra (contributory action), principle 
of analogy, 87, 117. Ses also Ibn Tai- 
miyya; Maglaba; Qiy&s 

Din (religion), 188 

Divine law, 56-58, 62 


Egypt/Egyptian: and ‘Abduh, 15, 108, 
145; legal system of, 16, 215-219; 
British occupation of, 104, 147-148; 
present regime, 213, 221; mentioned, 2, 
167, 171, 205, 207. See also Cairo 

England, 205 

Epistemology, 58-59, 198 

Equity, 62 

Erasmus, 16 


Fadila (virtue), 125 

Faisal, King of Syria, 155 

Fatwa (authoritative legal opinion), 104, 
145-146, 183, 221 

Free will: fictitious, 20, 21; denied by 
Ash‘arites, 59-60; ‘Abduh’s view, 110- 
116 

Fuqaha’ (jurists), 78 


Galileo, 16 

Gardet, Louis, 19, 20, 41s 

Geneva, 154 

al-Ghazäll, al-Im&m Abd Hamid: on 
Caliphate and Sultanate, 24, 46-48, 
50-53, 169; on istisl&b, 55-56, 85, 90- 
97; methodology of, 65; mentioned, 
111, 117, 118 
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Hadith (reports and sayings of Mubam- 
mad): on Caliphate, 28, 159, 212; rules 
governing use of, 61, 194, 202; on 
reward for ijtib&d, 63; an authoritative 
legal source, 64, 77, 86, 181; on family 
law, 66, 218; rationality of rulings of, 67; 
authorizing flexible judgments, 81, 85, 
97, 101, 190, 195, 199; on jam&'a, 161; 
on religious freedom, 214; fabrications 
of, 220. See also Mubammad; Sunna 

Haja (importance), principle in analogical 
reasoning, 69 

Hanafi legal rite: on Caliphate, 28, 46; 
liberal methodology of, 64, 65; on re- 
marriage, 66; on qiyüs, 68, 71, 75, 76; 
on istibsin, 89, 90, 190; in Transvaal, 
145; official recognition of, 215, 216, 
217. See also Abū Hanifa 

Hanbalt legal rite, 68, 77, 81, 191. See 
also Ibn Hanbal 

Haran ar-Rashid (caliph), 29 

Hasan (good, beautiful), in ethics and 
esthetics, 123-125 

Hashimites, 166 

Hijaz, 76 

Hikma (pl.: bikam] (act of wisdom): rela- 
tion to ‘illa in analogy, 67, 70, 73, 74, 
78; relation to maslaha, 80-81; view of 
Rida, 192, 197. See also ‘Tila 

Hisba (surveillance of public morals), 183 

Hiyal [sing.: bila), legal fictions, 64 

Hourani, Albert, 222 

Hudüd (prescribed criminal penalties), 
68, 88 


Hujja shar‘iyya (legal source), 199 

Humanism /humanist, 55, 66, 67 

Husn an-niyya (sincerity of intention in 
performing devotions), 62 


Ibadat (ritual devotions): distinguished 
in law from social transactions, 9, 21, 
88-89; according to Rida, 188-190; 
mentioned, 22, 62. See also Mu'&mal&t 

Ibaba (license), 87 

Ibn ‘Aqil, Baha’ ad-Din Abdallah, 88 

Ibn Hanbal, al-Im&m Ahmad, 68, 117. 
See also Hanbalt 
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Ibn Hazm, Abt Muhammad ‘All, 191 

Ibn al-Humén, Kamäl ad-Din, 169 

Ibn Jamā'a, Badr ad-Din, 24, 50-52, 
169 

Ibn Khaldün, Abdarrahmin: on Cali- 
phate, 28-30, 52; on qualifications of 
ruler, 45-46; on agabiyya, 45-46, 167, 
174-175; influence on ‘Abduh, 137 

Ibn al-Khatfb, 77 

Ibn Nujaim, Zain al-‘Abidin, 38 

Ibn Qayyim al-Jauziyya: views on analog- 
ical reasoning, 68, 77, 78, 88, 99, 100, 
191-193, 196 

Ibn Quitaiba, Aba Muhammad Abdallah, 
24 


Tbn Rushd, 16 

Ibn Taimiyya, Taqt ad-Din Ahmad: on 
Caliphate, 24, 28, 46, 48; on istisl&b, 
55-56, 87, 89-90, 97, 194; on qiyüs, 68, 
77-79, 144, 194; mentioned, 16, 65, 117 

Ibn ‘Umar, 50 

Idealism, 5, 202-204. See also Positivism 

I'jaz al-Qur’in (miracle of the Qur'&n), 
120. See also Miracles 

al-Tjt, Adud ad-Din, 34-35 

Ijm&' (consensus): traditional character 
of, 10, 11; and theory of Caliphate, 25, 
34, 35, 37, 114, 160, 176; and other legal 
sources, 56, 65, 79-80, 92; and qiyis, 
74, 76; and istigl&b, 82, 83, 84, 95-102; 
view of ‘Abduh, 114, 143-145; of Rida, 
161, 163, 197-204, 207; modernist prin- 
ciple of adaptability, 212, 218, 220 

Ijtihad (independent legal interpreta- 
tion): in choosing caliph, 44; and qiyüs, 
76; and ijm&', 80; and Caliphate in 
Rida’s view, 165, 166, 170, 171, 181, 
183; and legislation in Rida’s view, 188, 
189, 200, 201, 207; modernist principle 
of adaptability, 210, 212, 215, 218, 220; 
and legal reform, 217, 219; mentioned, 
63, 94, 159. See also Mujtahid 

Ikhtisds (restrictive interpretation), 193 

‘Tila (efficient cause): basis of analogical 
reasoning, 21, 67; and apparent occa- 
sion, 40; means of identifying, 68-75, 
191, 192; ‘illa q&sira (insufficient cause), 
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75; restrictive principle, 76-78; and 
istiglah, 80-82, 85, 87, 195, 196. See also 
Hikma; Maslaba; Qiy&s 

Ima’ (technique of identifying basis of 
legal prescription), 68-69, 72 

Imám (ruler). See Caliph 

Imamate (rulership). See Caliphate 

Imams (great scholars), 191 

India, 171 

Iqbal, Sir Mohammad, 3 

Iraq, 76, 218 

Ishráq (“illumination”), 117 

Isbtib&h (problematical analogy), 191 

Ishtirà' (legislation by interpretation), 
177, 200. See also Mushtari'; Tashrt' 

Istibsin (preferential interpretation): 
Hanafi method, 64; and istislah, 89; 
Ghaz&li's view, 90, 93, 96; in ‘Abduh’s 
theology, 117; Rid&’s view, 190; and 
legal reform, 217 

Istigbáb (presumptive applicability of 
previous lega! ruling), 192 

Istislah (utilitarian interpretation). See 
Maslaba 

Jabriyya  ("compulsionist" theological 
school), 116 

Jamā'a (Muslim community), 161, 163, 
164 

Jarh al-‘adala (disqualification for lack of 
moral probity), 38 

Jihad (holy war), 89 

Jins (genus), concept in analogical rea- 
soning, 70 

al-Jisr, Shaikh Husain, 154 


Kaffarat (penances), 68 

Kasb (“acquisition” of moral responsibil- 
ity), 60, 111 

Kemal Atatürk, Mustafa, 164 

Khalid b. al-Walid, 212 

Khalifat Allah (Caliph; Successor; of 
God), 24, 26, 182 

Khalafat ar-rasūl (Caliph; Successor; of 
the Prophet), 26 

Kháliq (creator), 111 

Khallaf, Abdalwahhäb: on qiy&s, 71-73, 
75; on istislah, 84, 102 
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Khalq (creation), 111 

Kbáriq al-Ada (miracle), 119-120, 142. 
See also Miracles 

al-Khatib, 'Abdalkarim, 213-214 

Khedive of Egypt, 148 

Khutba (Friday sermon), 47 

Kremer, Freiberr Alfred von, 19 

Kufr (unbelief), 169 

al-Kulliyát al-khams (“five universals” 
of the Sharta), 69, 85, 93. See also 
Maslaba 


La darar wa la dirür (“no injury and no 
counter-injury"), 97-99, 195, 210. 
Ses also Taufi 

La ikr&h ff d-din (“no compulsion in 
religion”), 214 

Laoust, Henri, 77-78 

Liaquat Ali Khan, 5 

Lloyd George, David, 179 

Lutfi as-Sayyid, Abmad, 15 


Madhhab [pl.: madh&hib] (school, rite), 
100. See also Hanafi; Hanbalt; MAlikt; 
Sha&f'1; Zahirites 

al-Mabükim al-ahliyya (“native courts” 
of Egypt), 104 

Maball (thing itself; substrate), concept in 
analogical reasoning, 75 

Mahmagani, Subbi, 55 

Ma' inna (variant of ‘illa), 678, 72. See also 
"Illa 

Malik b. Anas, al-Imüm, 65, 82, 214. See 
also Malik! 

Malik!/Malikite, legal rite: on qiyäs, 68, 
75; on istislah, 70, 76, 85-86; men- 
tioned, 65. See also Malik 

Mamluks, 50, 51 

Ma'mün (caliph), 26, 45, 51 

Manat (variant of ‘illa), 67s, 72. See also 


Illa 
Manfa'a (utility), school of, 84 
Manichean, 174 
Mannheim, Karl, 13 
Ma'giya (disobedience), 169 
Maslaha/maslaba mursala Ipl.: mas&lib] 
(interest; welfare; benefit; utility), 
istigláb (utilitarian interpretation): a 
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theological anomaly, 22; acceptance of 
undesirable rulers, 43, 45; and ruler’s 
qualifications, 47; as principle of adapt- 
ability, 55, 56, 212, 220; based on 
revelation, 61, 65, 76, 80-86; mundsaba, 
69, 86-90; and qiy&s, 69, 70, 75-76, 78- 
81, 83, 192; mulghah, 70, 85, 92; 
mursala, 70, 74; mu'tabara, 70, 85; 
hierarchy of, 74; used by Malikis, 76; 
according to Ibn Taimiyya, 79, 87, 89- 
90; according to Tauft, 81-83, 97-102, 
158, 207; and darüra, 90-102; according 
to Ghazalt, 90-97; in Abdub's theology, 
117; in Transvaal fatwa, 145; accord- 
ing to Rida, 187, 190, 194-197, 204; 
and revision of family law, 215, 217. 
See also ‘Illa; Natural law; Qiyds; 
Utilitarianism 

Massignon, Louis, 12, 180 

Maturidite theology, 127 

al-Maward!, Abū 'l-Hasan All: classic 
doctrine of Caliphate, 19, 25; on selec- 
tion of caliph, 33, 40, 44; on bay‘a, 35- 
37; on divine sovereignty, 34, 38; on 
qualifications of caliph, 49; on removal 
of caliph, 52; on qualifications of elec- 
tors, 161; general significance of, 168, 


220 

Masg&lim courts (of grievance), 24 

Maginna (variant of 'illa), 67s, 73. See 
also Tila 

Mecelle (Ottoman legal code), 91, 181 

Miracles, 119-121. See also Khüriq al- 
‘ada 

Mithiq (covenant), 20 

Mongols, 28 

Mu‘adh b. Jabal, 190 

Mu'&mal&t (social transactions): dis- 
tinguished from ritual devotions, 21, 
89; view of Rida, 188-190, 198, 199, 
207. See also "Ib&d&t 

Mu ‘awiya (caliph), 45, 174, 175 

Mufti (legal consultant), 9, 11, 149, 179, 
183, 215 

Mubammad, Prophet: his teachings basis 
of Sharf'a, 2, 6, 200, 205; and Caliphate, 
26, 28, 34, 35, 43, 46, 159, 162, 164, 173, 
181, 212; badith of, 71, 98, 138, 145, 
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190, 199; ijm&' of Companions of, 81, 
88, 144, 203; prophecy of, 120, 141; 
Quraish lineage of, 166; not a legisla- 
tor, 188, 189. See also Hadith; Qur'an; 
Sunna 

Mujtahid (independent legal interpreter) : 
electors should be, 44; sincerity of, 63; 
and istislab, 84; and istibs&n, 89; collec- 
tive political authority, 149, 165, 197- 
200, 210; See also Ijtihad 

Mukhtari (producer of voluntary ac- 
tions), 111 

Mulk (kingship, sovereign authority), 
28-29 

Munzsaba (suitability): in analogies, 69, 
72-76; in utilitarian reasoning, 86-90. 
See also ‘Illa; Maslaba; Qiyas 

Mundabit (clearly defined), attribute re- 
quired of ‘illa, 73, 74 

Mushtari' (legislator by interpretation), 
189. See also Ishtir&'; Tashri‘ 

Muslim Brethren, 2, 15, 16, 154, 221 

Muta'addiya (transitive), attribute re- 
quired of 'illa, 75 

Mu tazilism / Mu tazilites: on natural law, 
41, 58-60; on maslaha, 82; influenced 
*Abduh, 105, 111, 112, 117, 123, 127; 
mentioned, 77, 185 


an-Nasaft, Abu Hafs ‘Umar, 28 

Nasir ad-Din at-Tuas!, 48 

Nass (revealed text), 68, 72 

Nationalism, 1, 14, 15, 17, 138-139, 
221-223 

Natural law/naturalism: and orthodox 
theology, 41, 58-59, 108; Western, 41a, 
223; and divine law, 57-58; and 
modernists, 106-107; and Sunnat Allah, 
119-120, 131; in ‘Abduh, 122-140, 147, 
150, 155, 157, 158, 187; in Rida, 155, 
157, 158, 187, 202. See also Maslaba; 
Utilitarianism 

Nau‘ (species), concept in analogical rea- 
soning, 70 

Nawümis [sing.: n&müs] (processes of 
nature), 120 

an-Nawawi, Muhyi ad-Din Abū Zaka- 
riyya, 97 
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Necessity (darüra), legal principle of: in 
traditional theory of Caliphate, 25, 26, 
32, 53; concept in analogical reasoning, 
69; and istisláb, 86, 90-97; in Rida’s 
theory of Caliphate, 158, 166, 169-172, 
185; in Ridi's legal theory, 201. See 
also Maslaba 

Neoplatonists, 24, 53 

Nig&m al-Mulk, 24 

Niyya (intention), 9, 63-64 

Nominalism, 60, 107. See also Voluntarism 

Nomocracy, 27, 29, 30, 39, 149, 174 


Orientalists, 3, 19, 52, 103, 153-154 

Ostrorog, Count Léon, 19, 33-38, 42 

Ottomans: legal system of, 64, 91, 215- 
216, 218; authority of caliph, 147, 148, 
168, 171; "spiritual" Caliphate, 172, 
175, 178, 181-182 


Pakistan, 2, 3, 5 

Papacy/Pope, 178, 184-185 

Persians, 174 

Plato, 128 

Positivism, 57, 63, 197, 202-204. See also 
Idealism 

Pragmatism, 111, 113, 115, 117, 140 

Predestination, 60. See also Free will; 
al-Qada’ wa 'l-qadar 

Prophecy, prophets, 142-143 

Prophet. See Muhammad 

Prophetic traditions, 64, 65, 68, 69. See 
also Hadith; Sunna 


Qabih (repugnant) in ethics and esthetics, 
123, 125 

al-Qada’ wa 'l-qadar (“divine decree and 
fate,” i.e., predestination), 116 

Qadi (judge), 9, 11, 37, 63, 149, 183 

al-Qalqashandi Abū 'l-'Abbās Ahmad, 33 

Qünün (statutory law), 132 

al-Qar&fi, Shihab ad-Din: on methods of 
qiyüs, 66-75, 193-194; on maslaba, 85- 
86, 92 

Qawüntn {sing.: q&nün] (processes of 
nature), 120 

Qiyüs (analogy): and revelation, 61, 65, 
77, 95; and istibs&n, 64; definition of, 
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66; extent of use of, 68; Qarafi’s classi- 
fication of, 68-75; according to Shàfi I, 
76; according to Ibn Taimiyya, 77-79; 
and istislib, 80, 83, 85, 87, 92, 93, 96, 
97, 195, 196; “hidden qiy&s," 80-90; 
according to Rid&, 190-194, 197; ac- 
cording to Ibn Hazm, 191; according to 
Ibn Qayyim al-Jauziyya, 191-193; 
according to Shaukant, 193; as prin- 
ciple of adaptability, 209; mentioned, 
35, 36, 202. See also ‘Illa; Maslaba 

Quraish/Quraishite: lineage required of 
caliph, 26, 45, 47, 166, 167, 170 175, 
212-213 

Qur'ün: basis of Sharra, 2 6, 181, 188, 
193-194, 199, 200-202, 203, 207, 209- 
212; interpretation of, 61, 80; as moral 
criterion, 64, 79, 128; and qiyds, 65, 
67, 71-72, 76, 77, 191; on property of 
orphans, 66; on wine, 66; and maslaba, 
81-83, 85-86, 91, 95-96, 98-102, 117, 
143, 195, 205-206; and istibsán, 90; 
overridden by Sunna, 97; on free will, 
112, 116; miracle of, 120; and science, 
129, 130; on social disunity, 137; on 
prophecy, 141; overridden by ijm&‘, 
143; on slaughtering of meat, 145-146; 
and obedience to authority, 159, 165; 
on inheritance, 213-214; on religious 
freedom, 214; on usury, 214; and 
modern revision of family law, 217-218; 
mentioned, 59, 92, 94, 147, 155. See also 
Sharf‘a; Sunna 


Radhila (vice), 125 
Ramadan (month of fasting), 67, 71, 92, 


94 

Rashidin (“rightly guided” caliphs of 
Medina): the only genuinely qualified 
caliphs, 46, 182; model for juristic 
writers, 53, 54, 158; for ‘Abduh, 139, 
155; for Rida, 168, 173, 174, impugned, 
180 

Ra’y (personal opinion), 64, 76, 77, 192 

ar-Rzl, Fakhr ad-Din, 159, 161-162 

Ribà 'n-nast'a (usury), 214 

Rida, Mubammad Rashid; general legacy 
of, 3, 12, 15-18, 211, 223; general views 
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on law, 55, 155-157, 187-190; heir 
of ‘Abduh, 103-104, 106, 146, 147-148, 
153-155; nations rewarded in history, 
122; career of, 153-155; on Community 
sovereignty, 159-166; on power and 
authority, 166-175, 204; on ‘agabiyya, 
174-175; on spiritual and temporal 
authority, 176-186; and ‘Abd ar- 
Raziq, 179-181; on qiy&s, 190-194; on 
maslaba, 194-197; on ijma‘, 197-204; 
and Safwat, 205-206; and secularism, 
205-208; and modern legislative re- 
forms, 215, 217, 218, 219; significance 
of his theory of Caliphate, 220-221; 
mentioned, 110, 147, 209 

Rousseau, Jean-Jacques, 41», 163 

Rukn (“pillar”), element of contract, 33 

Russian revolution, 16 


Sabab (rationally comprehensible cause), 
67, 68. See also ‘Illa 

as-Sabab az-g&hir (apparent occasion), 40 

Sabr wa taqsim (experimentation and 
enumeration), method of analogy, 71, 
72, 73; See also ‘Tila; Qiy&s 

Safwat, Abmad, 205-207 

as-Salaf as-s&lib (virtuous Forefathers), 
191 

Salafiyya movement, 2, 3. See also Ridi 

as-Sanhüri, ‘Abdarrazz&q, 16, 55, 218-219 

Saudi Arabia, 154 

Schacht, Joseph, 7 

Seljuks, 27 

Sbabah (general resemblance), method of 
analogy, 70, 72, 73. See also ‘Illa; 
Qiyüs 

ash-Shafil, al-Imim Muhammad b. 
Idris, 64, 65, 75, 76 

Shafit legal rite: methodology, 65; on 
qiyas, 68, 71, 76; mentioned, 88, 97, 
145, 216 

Shaikh al-Islám (chief Ottoman mufti), 
179 

Shar‘. See Shari'a 

Sharf‘a (Islamic Law): present applica- 
tion of, 2, 15, 16, 215-219; as positive 
law, 6, 8-10, 13, 56, 200; ruler’s duty to 
enforce, 6, 25, 28, 30, 45, 47, 48, 49, 
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139, 140, 141, 170, 174, 176, 177, 181; 
religious significance of, 7-10, 21, 32, 
59-65, 113, 188, 202; judges only ex- 
ternal behavior, 9, 10, 21, 177; judge's 
responsibility to, 23; courts of, 24; 
clari&ed by analogy and consensus, 35, 
77, 191-193; on rules of government, 
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